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OVERVIEWtc \l1 "OVERVIEW
A primary goal of the Long Term Care Ombudsman Program is enabling residents of long-term care facilities to enjoy the highest possible quality of life and receive services that meet their needs in a caring and dignified way.  The Long Term Care Ombudsman Program seeks to achieve this goal through a variety of means:

*
Assisting long-term care facility residents resolve problems or meet needs confronting them;

*
Educating the public about the long-term care system and changes needed;

*
Recruiting, training and supervising volunteer advocates to help educate residents and monitor facilities;

*
Engaging in systematic efforts to change laws, rules, regulations, policies, etc. in order to improve long-term care services.

The LTC Ombudsman Program has specific programs to achieve each of these objectives.  The program to assist long-term care facility residents resolve problems is called the Resident Advocacy Services Program.  Long-term care facilities include nursing homes, homes for the aged (HFAs), adult foster care facilities (AFCs), county medical care facilities, and hospital long-term care units (HLTCUs) and swing bed units.

This manual contains guidelines for the LTC Ombudsman staff to follow in establishing and operating the Resident Advocacy Services program, including operation of the Volunteer Advocate program.  (See separate Volunteer Advocate Standards and Program Management Manual.)  The guidelines are not intended to explain "best practices" for handling particular issues or client situations.  Rather, the guidelines state basic principles that should be followed in serving all residents.


PURPOSE OF PROGRAMtc \l1 "PURPOSE OF PROGRAM
The purpose of the Resident Advocacy Services program is to assist the residents of long-term care facilities in resolving their problems and questions.  The LTC Ombudsman's activities in this program may be initiated at the request of a complainant or by observations of the LTC Ombudsman staff or volunteers during visits to long-term care facilities.  The goal is to help ensure that the quality of life and quality of care available to residents is at the highest possible level.

The philosophy you bring to resident advocacy must be totally resident centered.  A resident centered approach is not one that ignores or discounts other factors at play in the resolution process.  For example, it is possible that a resident's desires may interfere with the rights of other residents or violate minimum standards.  While your advocacy efforts must be grounded in reason and common sense, you should always seek solutions which satisfy the resident involved.

You should see yourself as an advocate for the resident, not as an adversary to providers, regulators or others.  Your relationship with nursing home staff and government regulators is that of "best friend and worst critic."  It is not your role to do the job of the facility or government regulators, Rather, you should help insure that those who have responsibilities and duties meet resident rights or care needs perform the needed care or take necessary governmental actions to meet the rights and care needs of residents.

As Kentucky's state ombudsman says, "Your job of ombudsman is not easy, but it is simple....serve the resident."


OMBUDSMAN PROGRAM AUTHORITYtc \l1 "OMBUDSMAN PROGRAM AUTHORITY
Both Federal (Older Americans Act) and Michigan (Public Act 35 of 1987) law empower ombudsmen to assist residents of long-term care facilities.  However, neither law provides any enforcement or regulatory power to the ombudsman program.  Operating the long-term care ombudsman program does not give the LTC Ombudsman Program the authority to require long-term care facilities or governmental agencies to respond to requests made by ombudsmen staff and volunteers.

Despite the lack of enforcement authority, the ombudsman program has considerable power to assist residents in resolving problems.  This power comes from the ability to inform, advise, support and represent residents or persons acting on their behalf.  Knowledge of laws, residents rights, care requirements, and other information enables ombudsman staff and volunteers to monitor whether facilities are carrying out their responsibilities.

Ongoing relationships with governmental agencies provide the ombudsman program with support when long-term care facilities fail to meet minimum standards.  Although the program strives to resolve issues by working within long-term care facilities, our ability and willingness to utilize outside sources to enforce standards or inform the community of substandard care gives the ombudsman program much of its power.

The most critical authority that ombudsman staff and volunteers possess is the right to visit long-term care facilities  and meet privately with residents.  Without this authority, the ability to monitor care provided by long-term care facilities would not exist.  This authority comes from several laws and regulations:

*
Michigan's Public Act 35 of 1987 (Michigan law creating the Ombudsman program);

*
Michigan's Public Health Code (Section 21763);

*
Medicare and Medicaid Nursing Home certification requirements (OBRA '87: Medicare-42 USC §1395i-3(c)(3)(A); Medicaid-42 USC §1396r(c)(3)(A)).

You should review each of these laws and regulations and be familiar with the authority they contain.  You should always carry a copy of Public Act 35 with you during visits to long-term care facilities in case your access authority is questioned.  Staff should always carry photo ID and show it if you are questioned.

Under Public Act 35 of 1987, ombudsman staff have access to long-term care facilities from 8:00 am to 8:00 pm.  OBRA '87 provides ombudsmen access to Medicare- and Medicaid-certified facilities at any time.  However, you should consult with your supervisor before visiting a facility outside of the LTC Ombudsman's normal office hours.

Volunteer advocates have access to nursing homes during regular visiting hours and access to hospital long-term care units, homes for the aged, and adult foster care facilities from 11:00 am to 7:00 pm.

With the exception of rules adopted to implement section 21763 of Michigan's Public Health Code, the other laws and regulations authorizing Ombudsman access do not provide much detail in the following areas:

*
Areas of the facility that can be visited;

*
Your responsibility to notify facility staff when entering a facility;

*
Rights of residents to be informed of the purpose of the visit and to refuse consent or terminate the visit.

PUBLIC HEALTH CODE ACCESS STANDARDStc \l2 "PUBLIC HEALTH CODE ACCESS STANDARDS
Under the Public Health Code, ombudsman staff and volunteers can observe all residents areas of the facility except the living area of any resident who protests the observation.  It is appropriate to observe dining areas, hallways, lounges, activity rooms, residents rooms and similar areas.  Unless invited by facility staff, you should not enter kitchen or laundry areas, maintenance rooms, administrative offices, or other areas of the facility not utilized by residents as living space.

The Public Health Code also requires ombudsman staff and volunteers to notify the administrator or his/her designee whenever you enter a nursing home.

Upon entering the facility, you should identify yourself to the Administrator or his/her designee and your affiliation with the Long Term Care Ombudsman Program.  Always give the administrator or his/her designee your business card.  You should wear an identification badge containing your name and LTC Ombudsman affiliation.  Picture ID (e.g., drivers license) should also be carried during visits.  Always show your picture ID if there is any problem in entering a LTC facility.  Although it rarely happens, nursing homes have the authority to delay your visit by up to 30 minutes in order to confirm your identification.

The Code also gives residents, not you or the home's staff, the right to consent to decline your visit.  Before visiting with any resident, you must identify yourself and your affiliation with the LTC Ombudsman and seek permission to visit.  For example:  knock on the door to the room..."May I come in?...If yes, enter..."My name is Jane Doe, I am with the Long Term Care Ombudsman Program; we are a community group that helps nursing home residents."  If the resident says that she does not wish to visit with you, you should always respect her wishes and terminate the visit.  For residents you are able to visit, leave a copy of a program brochure, residents rights brochure or other piece of program literature that contains your name, address and telephone number.

If a nursing home believes that you are abusing the LTC Ombudsman's access authority under the Public Health Code, they have the right to file a complaint with the Michigan Department of Consumer & Industry Services (MDCIS) against the agency.

ACCESS STANDARDS FOR VISITINGtc \l2 "ACCESS STANDARDS FOR VISITING
Following is a list of access principles for visiting long-term care facilities.  Volunteer Advocates must also comply with access procedures.  More information is contained in the Volunteer Program Management Manual.  As an ombudsman (or Volunteer Advocate), you:

1.
May enter a nursing home during regular visiting hours which must be 8 hours, usually 11:00 am to 7:00 pm if you are a volunteer.  Paid staff may visit Medicare- and Medicaid-certified facilities at any time and private facilities between 8:00 am and 8:00 pm.  Staff should consult with their supervisor before visiting a facility outside of the LTC Ombudsman's normal business hours.

2.
Must inform the Administrator or the person in charge that you are in the facility.  As a supervisor of volunteer advocates, you should have a written understanding with each home as to how this weekly entry is to be handled by each volunteer.

3.
Must show personal identification and proof that you are representing the Ombudsman Program when entering the home unless your written agreement says something different.

4.
May be detained by the facility before entering the resident care areas of the home for up to 30 minutes while the facility verifies your identification.

5.
Must knock on closed doors to residents rooms before entering.  If the door is open, enter, introduce yourself and ask permission to talk with the resident.

6.
May talk privately with any resident who grants permission.

7.
May meet with groups of residents or family members.

8.
Should inform residents of their rights.

9.
Should assist residents in exercising their rights.

10.
May inform residents of other legal or social agencies available to them.

11.
May visit all resident areas of the home (day room, activity room, dining room, resident rooms, etc.).  Except, you may not continue to visit or stay in a resident's room if the resident wishes to end the visit.

12.
May not enter non-resident care areas of the home (kitchen, utility room, storage room, linen room, etc.).

13.
Must end any visit with a resident upon the resident's request.

14.
Must keep any communications with residents and their representatives confidential unless the resident authorizes release of information.

15.
Must not bring any foreign object or substance into the facility that could be dangerous to residents or others (weapons, medications, poisonous substances, etc.)

16.
Must not sell anything or solicit money from residents or the staff.

17.
Must not do direct physical care for residents.

PROBLEMS WITH ACCESStc \l2 "PROBLEMS WITH ACCESS
Unless you need to make an appointment to meet with a staff member of the facility for a particular purpose, such as an initial tour of the home or care conference, it is inappropriate to announce your visit before arriving at the facility.

It is possible that the facility may deny you access or inappropriately limit your access in the home.  In these situations, review Public Act 35's access provisions with the Administrator and request that he/she call your supervisor or state long-term care ombudsman staff (depending on who is available).  Explain that the Act contains penalties for interfering with the operation of the ombudsman program.

Unless it is an agreed upon plan approved by the Executive Director or designee, do not get yourself arrested attempting to assert access rights.  If you are still denied access after the above steps have been taken, leave the facility without further confrontation.  Consult immediately with your supervisor about filing a formal complaint.

All of the laws and regulations state that ombudsmen have the right to visit privately with residents.  You should not be followed and your conversations with residents should not be monitored.  If you are followed, continue to visit with residents; usually this behavior stops after visits with several residents.  If your conversations are monitored, continue to talk about the weather, the resident's family, etc...but do not discuss complaint issues.  Protecting confidentiality and privacy is a top priority.  If facility staff continue to follow you or monitor your conversations, consult with your supervisor to develop a strategy to overcome this problem.


WHAT ARE RESIDENT ADVOCACY SERVICES?tc \l1 "WHAT ARE RESIDENT ADVOCACY SERVICES?
For LTC Ombudsman Program purposes, Resident Advocacy Services are services given to someone seeking assistance to resolve a problem, obtain information or meet a need involving a resident of a long-term care facility.  Problems LTC Ombudsman staff identify and attempt to resolve during visits to long-term care facilities are also considered resident advocacy services.

A person seeking assistance from the LTC Ombudsman Program need not call their concerns a "complaint" or a "problem".  If a resident of a long-term care facility or someone on their behalf seeks assistance from the LTC Ombudsman Program, it will be handled as a "resident advocacy service."

To differentiate, a person seeking information about a LTC facility or LTC services (such as insurance, Medicaid eligibility, etc.) who is not a resident or representing a resident is seeking Family Support Services, not Resident Advocacy Services.  Persons (students, media, etc.) seeking general information about LTC facilities or services, without reference to a particular resident or particular concern about a facility (a/k/a/ a CLIENT), are seeking Technical Assistance Services.  For example,

-if an AFC resident calls about Medicare coverage of skilled nursing home benefits, it will be coded a complaint/issue (Not Against the Facility; J-Medicare) and handled as resident advocacy services.

-if an elder who lives in senior housing calls about Medicare skilled nursing home benefits, it is a family support service.

-if an elder who lives in senior housing calls about Medicare skilled nursing home benefits, it is a family support service.

-if the New York Times calls about Medicare skilled nursing home benefits, it is a technical assistance case.

Most problems handled by LTC Ombudsman staff involve concerns regarding the operation of a long-term care facility.  These concerns may include problems with nursing care, residents rights, financial matters, dietary issues, cleanliness, and many others.

However, the program is not limited to handling problems caused by a long-term care facility.  Residents or their representatives may be seeking assistance with issues such as guardianship, family matters, public benefits and other problems not related to the responsibilities of the long-term care facility.  These non-facility caused concerns of residents are considered "resident advocacy services," as well. 


To a limited degree, the LTC Ombudsman Program also provides assistance to persons experiencing problems with community based long-term care services, with hospital care, or difficulty accessing home care.  Decisions on how these issues will be handled are determined by the resources of each office, the availability of other sources of assistance, and the urgency of the problems presented.  Priority is given to assisting hospitalized persons who are experiencing problems with discharge planning when placement in a long-term care facility is needed.

The scope of the program described above is consistent with the federal and state authority for the long-term care ombudsman program.  The Older Americans Act provides that ombudsmen are to:

"investigate and resolve complaints made by or on behalf of older individuals who are residents of long-term care facilities relating to action, inaction or decisions of providers, or their representatives, or long-term care services, or public agencies, or of social service agencies, which may adversely affect the health, safety, welfare, or rights of such residents."
Michigan's law attaches an even broader view, eliminating the list of characters who have taken action or who have failed to act.  Public Act 35 of 1987 provides that local ombudsmen are to:

"accept, investigate, verify, and work to resolve complaints, whether reported to or initiated by an ombudsman, relating to any action which may adversely affect the health, safety, welfare, and rights of a resident of a long-term care facility."

The clear intent of Congress and Michigan's Legislature is to authorize ombudsman staff to work on any concern related to the life/lives of long-term care facility residents.

The work or volunteer advocates is considered educational for UWM reporting purposes and is not necessarily reported to AAAs as complaint resolution under that service definition.  The work of volunteers is never considered resident advocacy services (RAS) for United Way of Michigan reporting requirements.  More information on when to open a resident advocacy services (RAS) case when working with a volunteer is contained in the next section.  Reporting volunteer advocate duties is explained in the UWM quarterly report form and in OSA Ombudsman Services Standards and AAA contracts.

RECEIVING AND OPENING RESIDENT ADVOCACY SERVICES CASEStc \l1 "RECEIVING AND OPENING RESIDENT ADVOCACY SERVICES CASES
The LTC Ombudsman Program receives complaints, issues, and problems concerning the life and care of residents from many sources.  The most common way for people to contact the LTC Ombudsman Program for assistance is by telephone.  Other issues are identified during staff and volunteer visits to long-term care facilities, by mail, during community education presentations, and by persons visiting the LTC Ombudsman Program offices.

"CLIENT" vs. "COMPLAINANT"tc \l2 ""CLIENT" vs. "COMPLAINANT"
The client in each Resident Advocacy Services case is the resident of the long-term care facility who is affected by the problem.  The complainant is the person who contacts the LTC Ombudsman Program for assistance in addressing the problem.  The distinction between "client" and "complainant" is critical.

When a resident of a long-term care facility contacts the LTC Ombudsman for assistance, the client and complainant are the same person.  Most often the complainant is a relative or friend of the resident.  Other possible sources of complaints include long-term care facility staff, other agencies, long-term care facility volunteer groups, hospital employees and other community professionals.

The LTC Ombudsman Program is the "complainant" in cases you initiate; you see call lights not answered in your monthly visits to the facility and work with the facility to resolve the problem.

Resolution of these cases must always be directed by the client's desires and/or best interest.  In some cases, the client's interests may conflict with the complainant's goals.  When this happens, you should advise the complainant of your responsibilities to serve the resident first.

WHEN TO OPEN A RESIDENT ADVOCACY SERVICES (RAS) CASEtc \l2 "WHEN TO OPEN A RESIDENT ADVOCACY SERVICES (RAS) CASE
When someone seeks assistance from the LTC Ombudsman Program to resolve a problem, obtain information, or meet a need involving a resident of a long-term care facility, a resident advocacy services case should be opened.  Problems the LTC Ombudsman Program staff identify and attempt to resolve during visits to long-term care facilities are also considered RAS cases and should be documented through a case record.

When a complainant contacts the LTC Ombudsman, two elements must be present to warrant opening a case:

1. 
The problem, need, or information request must involve at least one resident (including hospitalized residents of a long-term care facility.

2.

The complainant must be seeking the LTC Ombudsman's assistance in resolving the problem rather than just reporting an issue or complaint.  Or provide enough details of the problem so that you or someone else can effectively investigate.  Unless you are given adequate information or are able to obtain other documentation which allows you to pursue the matter, a case should not be opened.

For example, cases should never be opened when:

-the complainant refuses to identify a particular facility; "the homes in Michigan are all terrible."

-the complainant is unable to communicate concerns which relate even indirectly to the residents,   "they will not let me take my break at 10:30 am."

-the complainant is unable to communicate enough timely details so that you or governmental       agencies can effectively investigate, "Ten years ago my mother died of bad care at Happy Rest    Haven."

You should only open a RAS case based on concerns you identify during visits to long-term care facilities:

-if you have been asked for help by a resident or other person OR 

-if you intend to independently take action to address problems you personally observed OR 

-if you will be directly assisting a volunteer advocate in resolving a case.

Decisions on opening cases from anonymous complainants should be based on the above guidelines.  If you are able to identify necessary details from the complainant and your assistance is requested, you should open a case even if the complainant insists on remaining anonymous.  You should never force anyone to give their name if they are hesitant or unwilling.  You should inform the complainant that you will treat their name and other information confidentially.

If anonymity is requested, the LTC Ombudsman Program will not release any identifying information about the complainant to anyone without the complainant's permission unless by a court order.  The LTC Ombudsman Program has always, when necessary, sought and received protection of its records from court orders.

If the complainant is a facility employee worried about his/her job, their best job protection is to join in the complaint resolution process.  Several state laws, including the Public Health Code, protect the rights of employees to complain.  If applicable, you should explain that it will be very difficult for the facility to figure out who complained because so many people know about the matter.

You should also inform the complainant about the limitations anonymity creates and that your ability to act on their concerns may be very limited.  For example, if the complainant is an employee, it will be difficult to prove any firing is retaliation if s/he does not identify him/herself to you.  If you do not have an address and phone number, you cannot seek additional information or report back on findings and/or enforcement sanctions.

If the complainant still insists on anonymity, assign him or her a name so you can keep track of your anonymous complainants.  Also, get every scrap of information possible in that first, and probably last, telephone call.

HOW TO OPEN A RESIDENT ADVOCACY SERVICES CASEtc \l2 "HOW TO OPEN A RESIDENT ADVOCACY SERVICES CASE
The process for opening a case involves promptly completing the RAS form (Attachment A) and initial narrative.  It is important to complete the form as fully as possible.  See the section on case narratives for guidelines on their content.

After completing the RAS form, you should promptly assign the case a number; the next sequential number from the RAS log (Attachment C).  If RAS cases are computerized in your office, the case number will be assigned automatically.

REFERRALStc \l2 "REFERRALS
There are other agencies funded to provide advocacy services to specific populations.  For long-term care facility residents, the two most significant agencies are Michigan Protection and Advocacy (P&A) (serving the developmentally disabled, mentally retarded and mentally ill) and the Michigan Association for Retarded Citizens (ARC).  You should record, then refer to the appropriate advocacy agency when the case is on behalf of a member of these client populations.  Follow-up is necessary to ensure that the referral agency provides needed assistance.

Both P & A and ARC establish "priorities" which limit their responsiveness to some requests for assistance.  For example, the complaint must be related to the client's disability.  As a result, neither agency will assist a developmentally disabled client get a divorce; but both would consider a case involving the legal right of developmentally disabled persons to marry.  However, both agencies consider the abuse or neglect of nursing home residents priorities.

Referrals to both agencies should be made through their centralized intake systems unless you have developed a relationship with a local ARC or P & A office:

Association for Retarded Citizens/Michigan
313 S. Washington Square, Room 310

Lansing, Michigan  48933



Toll Free 1(800) 292-7851

Michigan Protection and Advocacy
106 W. Allegan, Suite #300

Lansing, MI 48933-1709




Toll Free 1(800) 288-5923





Complainants should be advised that these two agencies have "priority" systems.  Both agencies are more likely to take on cases with allegations of "rights" and "neglect".  P & A's centralized system takes in case information and assigns cases out to local offices from its Lansing office.  Therefore, it will be a week or more before a complainant knows if a case is accepted by P & A.

Complainants should be encouraged to recontact the LTC Ombudsman if P & A refuses to take an "abuse", "neglect", or "rights" care involving a developmentally disabled or mentally ill long-term care resident.  Your supervisor should be consulted in that event.

SENDING INITIAL INFORMATIONtc \l2 "SENDING INITIAL INFORMATION
When you open a RAS case, you must determine what written information should be sent to the complainant for educational purposes.  Send the LTC Ombudsman Program brochure, donation card, appropriate residents' rights booklet, fact sheet on complaint options, and other relevant fact sheets or excerpts from laws or regulations.   Sending needed information will help the complainant and client make informed decisions about how to proceed.

Caution should be exercised in mailing any information directly to a resident of a long-term care facility.  Due to the possible impact on confidentiality, you should avoid such mailing unless it has been specifically approved by the resident.  Otherwise, you should find some other way of delivering written materials to a resident.

To insure resident confidentiality, consider hand delivery by the volunteer advocate, yourself, or a family member.  If information is to be mailed, do not show the LTC Ombudsman's name or office address, use your home address.  Consider photocopying fact sheets on plain paper, without the LTC Ombudsman's distinctive letterhead.

See attachment E for a sample cover letter for this initial material to be mailed to a client or complainant.


INVESTIGATION SKILLStc \l1 "INVESTIGATION SKILLS
All cases require some amount of "investigation".  Even in the simplest case, you must determine—


Who?


Where?


When?


Why?


How?


and 


What?

in order to answer the complainant's questions and to determine how to proceed.  A complete, thorough investigation may be completed in one telephone call OR require weeks of telephone calls, interviews, and research.  The depth and kinds of investigatory strategies depends on the kinds of issues raised.  Your investigations begin with your first contact with the complainant.  All your senses (sight, sound, taste, smell, and touch) are needed but most important is common sense.

After you have conducted your investigation, analyze and synthesize the information you have collected.  Review your findings with complainant and resident.  You should advise the complainant of any recommendations you are able to establish through your investigation.  At this point, you should discuss what steps are appropriate to help resolve the concerns raised by the complainant or resident. See the section entitled "Choosing the Right Strategy."

IDENTIFYING PROBLEMS/CONCERNS-THE FIRST INVESTIGATIVE STEPtc \l2 "IDENTIFYING PROBLEMS/CONCERNS-THE FIRST INVESTIGATIVE STEP
When a complainant first contacts the LTC Ombudsman Program for assistance, it is important to obtain all relevant information describing the problem.  Your goal should be to define the problem as clearly as possible and find out what steps have already been taken to address it.  This knowledge will enable you to establish an initial resolution plan with the complainant.

Clarifying the problem is a process of asking pertinent questions.  Start with the complainant's initial description of the problem.  Then try to determine the who, what, where, when, why and how of the situation.  The following questions outline the type of information that needs to be covered during complaint intake and throughout the investigation.

WHOtc \l2 "WHO
WHO IS REALLY COMPLAINING?  Is it the nursing home resident?  The family?  The staff?  It may be all of them.

WHO ARE THE PEOPLE INVOLVED?  This is very important in cases of isolated incidents and cases involving individual staff members of the facility.  If a resident doesn't know the name, ask if she can point the staff person out to you.

WHO ELSE HAS BEEN CONTACTED?  Many times, a family will call the LTC Ombudsman Program after contacting a local and/state health department, the nursing home administrator, or a state or federal legislator.  You should determine if any other source is already taking action to resolve the issues.

WHO CAN SOLVE IT?  THE PERSON CLOSEST TO THE PROBLEM WHO ALSO HAS SOME POWER TO CHANGE THE SITUATION IS THE PERSON IN THE BEST POSITION TO SOLVE IT.  For instance, a charge nurse on a particular wing would be close to the problem of aides not answering call lights and still may have enough power to solve it.  An aide would be closer yet to the problem, but would not have the power.  The administrator of the facility would have the power, but may not be close enough to the problem to know the solution.

WHO WANTS HELP?  Sometimes an eager advocate will represent someone who has not asked for help.  This should be avoided.  Many residents of nursing homes fear retaliation or just "don't want to cause trouble."  Their wishes should be respected.  On the other hand, you may be asked to respond to a complaint from a family member or friend that you feel is not in the best interest of the resident.  If this possibility exists, determine the wishes of the resident.

WHEREtc \l2 "WHERE
WHERE IS THE RESIDENT LOCATED?  Complaints about conditions in a home may be limited to the living area of the resident.

WHERE DID THE INCIDENT OCCUR? It is helpful to determine where a particular incident occurred.  Determine whether the problem is limited to one room, one wing, or the whole facility.

WHENtc \l2 "WHEN
WHEN DID THE INCIDENT OCCUR?  Remember, in most facilities there are three shifts a day.  The problem may be limited to a certain time of the day, week or month.  For example, is staffing a problem only on weekends?

WHYtc \l2 "WHY
WHY IS THE PROBLEM HAPPENING?  Oversight?  Deliberate retaliation?  Policy of the home?  Accident?  Poor instructions?  A corporate policy?  A "bad" law or rule?

WHY WAS THE COMPLAINT MADE NOW?  Often there is a particular incident that sets off a long string of complaints.  If so, that incident may be the key to solving the problem.

WHY WAS NOTHING DONE?  Often the complaint you receive will already have been acknowledged by the facility staff or verified by a regulatory agency.  As an advocate, it is your job to figure out why nothing has been done if the problems or concerns are accepted as valid.

WHY ARE PEOPLE ACTING THE WAY THEY ARE?  It is sometimes useful to study the parties involved to determine if the cause of the problem lies with the personalities of the people involved or the way they interact.

HOWtc \l2 "HOW
HOW IS IT SUPPOSED TO WORK?  All facilities have rules and policies which are supposed to make the system work.  If there is a problem, something, somewhere has broken down.  By knowing how the system is supposed to work, it is easier to determine why it does not.

WHATtc \l2 "WHAT
WHAT KIND OF PROBLEM IS IT?  Does it concern the dietary department?  The nursing staff?  The housekeeping staff?  More than one department?

WHAT IS THE ROOT PROBLEM?  A food complaint can cover anything from distribution methods to nutritional balance; from lack of choice to the atmosphere in the dining room.  WHAT IS THE REAL PROBLEM?

WHAT PROOF IS THERE? The best proof is written documentation.  Medical records from hospitals or long-term care facilities are often useful.  Bills, receipts, contracts, reports, Medicare or Medicaid statements and letters are useful as well.  Refer to the discussion later in this section regarding how to obtain access to needed records.  Eyewitnesses may also be able to provide solid evidence.  Who is the witness?  Is she willing to confirm her observations?  In writing?

WHAT OTHER STEPS HAVE THE COMPLAINANT AND/OR RESIDENT TAKEN SO FAR?  Some people will seek help from you as a first step before taking any action on their own.  Others will seek help only after having exhausted other remedies.  They may have expressed their concern to staff and received empty promises, or they may have been told that the problems cannot be resolved for specific reasons.  It is important to understand these interactions in great detail.  Responses by facility staff to the resident or family often tell more about the home's intentions than will the facility's response to you.  When speaking to you, facility representatives will usually be careful not to say anything that may show they have violated a regulation.  They may, however, speak more freely to residents and family members.

WHAT AGREEMENTS OR PROMISES HAS THE LONG-TERM CARE FACILITY MADE IN THE PAST?  If any agreements were made, find out what timetables were set to carry out these plans.  Check to see if deadlines have passed already, or if the promises made are vague or without specific time limits.

WHAT FORMAL INVESTIGATIONS HAVE BEEN STARTED OR COMPLETED?  It may be that the Michigan Department of Consumer & Industry Services, Michigan Attorney General's Office or a federal office such as the Health Care Financing Administration has received the complaint and begun or completed it own investigation.  Investigations by regulatory agencies are often helpful but their results should never be taken as "the last word."  Many times your informal investigation may turn up more proof to validate the complaint then do the "official" investigations.  The LTC Ombudsman Program staff provide a valuable service by obtaining information which can be used to evaluate investigative results and hold regulatory agencies accountable for their actions (or lack thereof).

WHAT IS THE MOST IMPORTANT PROBLEM?  When interviewing a complainant, you will usually receive a list of problems.  Some will strike you as very important, others as rather trivial.  Try to determine which concerns are most important to the complainant and resident.

WHAT DOES THE COMPLAINANT OR RESIDENT WANT TO DO?  In the midst of a confusing or emotionally upsetting complaint, this question can give focus and direction to your conversation. As an advocate, you may have visions of stern letters, lawsuits or newspaper stories, only to find out that your client only wants you to make a telephone call.  EARLY IN YOUR INITIAL DISCUSSION, FIND OUT WHAT THE COMPLAINANT WANTS YOU TO DO.  FIND OUT WHAT FURTHER STEPS THEY ARE WILLING TO TAKE THEMSELVES.  These questions can also help to identify unreasonable expectations on the part of residents and family members.

HOW TO INVESTIGATEtc \l2 "HOW TO INVESTIGATE
In conducting an investigation, keep in mind that you only need to establish facts that will help resolve the problem.  The particular steps involved in your investigation will depend upon the nature of the issue, the ability to gain consent from the client or complainant, the need to protect confidentiality, the facility's track record, and time you are able to devote to the case.

There are a number of steps that you may consider taking to document the concerns raised by the complainant:

*
If the complainant is other than the resident affected by the problem, interview the resident to obtain his/her perspective on the issue;

*  Interview individuals who witnessed or may know about an incident; 

*  Interview individuals to verify the complainant's story or to find differences;

*  Visit the facility to observe conditions or evidence of the problems;

* 
Ask questions based on laws and regulations to identify specific information to determine whether standards were violated;

* 
Obtain and review pertinent information available from the complainant or from regulatory agencies; these may include inspection reports, enforcement actions, cost reports, certification status, bills, receipts, diaries and other information.

*
Obtain a signed release and review records available from the facility or other sources (e.g., hospitals) relating to the concerns expressed by complainant.  Examples of records which might be pertinent include medical records, nursing charts, financial records, admission contracts, facility policy statements, incident reports, and anything else which may be material.

You should develop an investigatory plan or approach for more complicated cases.  In developing your plan or approach, consider:

-The nature of the complaint allegations

-The focus of the investigation

•documents

•practices

•persons

•facility physical plant

-The most appropriate time (day, month) to begin/complete an on-site visit.

-The best methods to collect accurate information and resolve discrepancies or conflicts in collected information.

-Combining these issues with other problems about the same agency, program, home or corporation.

-Determine the sequence of your activities:

-on-site visit

-contacting facility employees and other people

-contacting other agencies

-the willingness of facility employees to provide accurate information.

-a volunteer advocate visit to the facility

NO INVESTIGATION NECESSARYtc \l2 "NO INVESTIGATION NECESSARY
Many "complaints" opened by the LTC Ombudsman do not require any kind of formal investigation by ombudsman staff.  The reason formal investigations are often not necessary is directly related to the central philosophy of the resident advocacy services (RAS) program:  satisfy the resident.

Situations where formal investigative actions by you are not needed include:

*
The resident or someone acting on her behalf is seeking information and/or advice but not active intervention from LTC Ombudsman staff.  If you are helping the complainant work through the chain of command at a particular facility, you should teach him/her how to document the problem rather than conduct an independent investigation.

*
Issues are raised which you do not have the needed authority or expertise to investigate.  An example of a situation where lack of authority would be a problem is when a complainant alleges that facility records are being falsified.  Although you might be able to get statements from involved parties, our lack of authority to actually review all records involved would limit the effectiveness of your investigation.  Medical problems described by complainants are often examples of issues which fall outside the expertise of program staff.  If a problem needs to be investigated but the issue cannot be examined properly due to lack of needed authority or expertise, it is best to refer these matters on to the appropriate enforcement agency for investigation.

*
You already have evidence which suggests that the complaint's concerns are legitimate.  Results of recent investigations by LTC Ombudsman staff or other agencies should always be considered in establishing the credibility of the complainant.  For example, if a caller complains about short-staffing at a facility that MDCIS has just cited for short-staffing, you need not investigate in order to assume the concern is legitimate.  Your efforts should focus on quantifying the effects of short-staffing and solving the problem.

* 
The facility (or other source of the problem) does not dispute the problem.

Abuse and neglect cases present difficult questions regarding the need to conduct an investigation.  In most cases, there is no need to duplicate the investigation of enforcement agencies.  However, there may be a need to investigate these cases when there are concerns about the timeliness or adequacy of the investigation by the regulatory agencies.  Assuming consent is received from the complainant, cases of abuse or neglect should be reported to the responsible government agency.  See the discussion on handling abuse cases in the section on confidentiality and consent.

ACCESS TO RECORDStc \l2 "ACCESS TO RECORDS
Ombudsman staff do not have access to long-term care facility or other confidential records or the information contained in the records without the specific written consent of the client.  You should not review confidential records without the client's permission, although many times facility staff will offer to let you review the records or confidential information without a release form.

In most cases, if there is a need to review records, you should encourage the complainant to get copies of needed records.  A copy of the Fact Sheet on Access to Records (Attachment F) should be provided to the complainant.

Once the complainant has obtained the records, you should review their copies.  As with all other aspects of the complaint resolution process, your goal should be to empower the complainant so that they can use the experience to help deal with future problems.  By helping and encouraging the complainant to obtain needed  records, they will learn how to obtain sources of documentation that may be helpful to them in the future.  When the documents have been obtained, you should help ensure that the complainant understands what they mean and how they may be used.

In some cases, you may not be able to rely on the complainant obtaining needed records.  For example, some complainants (both residents and their representatives) are disabled and efforts to obtain records may be a hardship for them.  If this is the case, it is appropriate for you to assist them in obtaining the needed records.

You will need to obtain a signed release from the resident on a LTC Ombudsman release of records from (Attachment G).  Always explain to the resident what records you need to review and why.  Before securing copies of records, review the records first and determine what parts of the records, if any, you actually need to have copied.  Most records contain some material which is not pertinent to your investigation.

The complainant should be asked to pay the costs of copying the records,  If you are concerned that this will pose a financial hardship for the complainant, you should review the matter with your supervisor to determine if the LTC Ombudsman Program can cover the cost of obtaining the records.

If a resident refuses to grant consent, you should not attempt to obtain the records.  Residents who are legally incapacitated, disoriented, or not alert will not be able to give informed consent.  If a legal guardian has been appointed or the resident has given authority to another person to handle personal matters (such as through a durable power of attorney), you will need to have that person sign the release form.

If you cannot obtain written consent from the resident, her guardian, or other legal representative of the resident and inspection of the records is crucial in resolving the complaint, consider filing a formal complaint with the regulatory agency that has access to the records.

Unless you have reason to believe the facility will grant you immediate access to the needed records once the release form is submitted, you should put your request to review the facility's records in writing, along with a copy of the release.

You may sometimes be faced with a facility which refuses to grant access to records or that charges unreasonable fees for copies.  If this occurs, review the matter with supervisory staff to develop a strategy to resolve the problem.

ANY INFORMATION YOU HAVE ACQUIRED BY READING OR COPYING A RESIDENT'S RECORDS IS CONFIDENTIAL.  THE INFORMATION CANNOT BE USED OR SHARED WITH ANYONE OUTSIDE THE LTC OMBUDSMAN PROGRAM WITHOUT THE RESIDENT'S CONSENT.

PRECAUTIONS WHILE IN THE FACILITYtc \l2 "PRECAUTIONS WHILE IN THE FACILITY
The LTC Ombudsman Program uses several practices to help protect you, the residents, the program, and the agency during your investigative or outreach visits to long-term care facilities.

First, when visiting a long-term care facility to see a specific resident about a complaint, do not head directly to the room of the resident involved.  Visit with several other residents first and discuss non-complaint related issues.  Try to find out the resident's room number or likely location prior to your visit so that you do not need to ask facility staff.  These steps help protect the confidentiality of complainants and clients who request or need it.

Second, wear shoes that do not make identifiable sounds so that facility staff cannot "hear you coming down the hall".

Third, do not carry into the facility anything that could be used by a resident as a weapon or would embarrass the Program.  Such items include:  guns, mace, fingernail files, case records, pornography, alcoholic beverages, etc.


STRATEGIES TO RESOLVE COMPLAINTStc \l1 "STRATEGIES TO RESOLVE COMPLAINTS
There are a variety of actions that complainants and the LTC Ombudsman Program can take to resolve problems affecting residents.  This section discusses some common approaches which may be effective in solving problems and issues to consider in selecting a strategy.  Keep in mind two basic principles when considering strategies:

*

The resident and complainant must support whatever strategy is selected if you are acting on their behalf;

*

The resident and complainant should be involved in implementing the chosen strategy to the highest degree possible.

The same principle -- commitment to resident interests -- should be followed in resolving cases you initiate.  If a resident or family council exists, consider consulting with them to determine strategies and acceptable results.  Otherwise, you should consult with co-workers and your supervisor.

Complainants' needs and expectations vary greatly.  Some will expect you to instantly solve their concerns.  Many complainants will contact you seeking support rather than your direct involvement on their behalf.  Others will be looking for information needed to assert their rights.  Still others will be hesitant to confront the "Health Care System" or may need instruction on how to negotiate solutions to their needs.

During the first contact, assess what actions the complainant has taken and his/her knowledge of residents' rights and care issues.  Based on this assessment, begin to educate the complainant on available options, what to expect, and how to advocate.  Send appropriate written materials.  Set up a schedule of check-in points at which you will talk to the complainant again to determine what progress is being made on the concerns and whether other avenues of resolution are needed.

Some common advocacy steps are explained below.  Remember that all of these steps may be carried out directly by the complainant or resident or may be performed with the LTC Ombudsman's assistance.  Also, single strategies may be pursued in a decided order.  Or, multiple strategies may be used at the same time on the same or different issues.

Working through facility chain-of-command

Care Conferences/Meetings

Working through the corporate ladder

Volunteer Advocate Intervention

Working with Resident and Family Councils

Formal Complaints to Regulatory Agencies

Using the Full Survey Process

Legal Action

Involving Significant Others

Creative Advocacy

WORKING THROUGH FACILITY CHAIN-OF-COMMANDtc \l2 "WORKING THROUGH FACILITY CHAIN-OF-COMMAND
The most direct way to resolve a resident's problem involving a long-term care facility is to work through the facility's staff.  Facility staff will always tell you that they cannot resolve problems unless they are made aware of the concerns.  While this is true, facility knowledge of a problem does not necessarily mean that it will be resolved.  You must determine whether staff at particular facilities are responsive to addressing problems brought to their attention.  If so, working with these staff members will be a logical starting point for handling most problems.

For complainants unfamiliar with the organizational structure of a long-term care facility, you should provide information on the different staff positions and responsibilities.  Explain which staff member is most likely to have the knowledge and authority to handle a specific concern.  Describe how to work through the chain-of-command if the complainant does not receive a satisfactory response from initial staff contacts.  For example, if a nursing concern is not resolved after it has been presented to a charge nurse, the complainant should follow up by discussing the matter with the Director of Nursing and then possibly with the Administrator of the home.

If you are asked or if you offer to contact the long-term care facility on behalf of a client, it is often appropriate to start with the Administrator unless you have already established working relationships with other staff members.  The administrator is more likely than other staff members to be aware of the ombudsman program's purpose and will be able to direct you to other staff if appropriate.

It is good practice to send a follow-up letter to the facility after your initial contact (Attachment H).  Describe what happened in the initial contact, the problems discussed, the facility's acceptance or denial, and what actions are expected from the facility with specific timelines for completion.

CARE CONFERENCES/MEETINGStc \l2 "CARE CONFERENCES/MEETINGS
Nursing homes have quarterly internal meetings where staff representatives of each care discipline gather to talk about status, progress, and changes in each resident's care plan.  These meetings are brief (usually about 15 minutes per resident) and resident input is often minimal or non-existent.  Complainants and residents should be encouraged to participate in care conferences to express their opinions regarding care needs and plans.  The LTC Ombudsman Program's Fact Sheet on Care Planning should be provided to persons interested in this process (Attachment I).

For complainants and residents who have significant concerns, it may be a good idea to schedule a specific care meeting with facility staff other than the regular care conference.  A special meeting can be focused on specific concerns of the resident and may be scheduled for as long a period as is necessary.  If a complaint has not been resolved by telephone calls or letters, a meeting of appropriate parties is often the next step.  The administrator, director of nursing or social worker are usually the contact persons to set up the meeting.  Try to find a time when needed facility staff can attend.  However, try to avoid situations where staff heavily outnumber the resident and/or complainant.  Many residents find such situations intimidating.

A letter should be sent to the facility confirming the date, time, and place of the meeting.  The letter should also briefly outline the issues/concerns/ complaints to be discussed.  The resident and complainants should receive a "cc" of the letter to the facility (Attachment J).

If you are participating in a meeting of this type, you should take responsibility for making sure everyone involved clearly understands the purpose of the meeting.  Once the meeting begins, make sure everyone is introduced, then give a brief statement of the issues that prompted your request for the meeting.  Allow the complainant and resident to articulate their own concerns. as much as possible.  Try to get facility staff to agree to an action or response to each concern and take notes on these agreements.

After the meeting, write a follow-up letter to the facility outlining the agreements reached and a specific timeline in which the facility is to achieve the changes.  Send a copy to the resident and complainant (Attachment K).  Continue to monitor the facility's progress to determine whether the complaints are resolved or if further action is needed.

WORKING THROUGH THE CORPORATE LADDERtc \l2 "WORKING THROUGH THE CORPORATE LADDER
All long-term care facilities have one or more people they must answer to.  When working on a complaint that either does not involve actions prohibited by law or involves "corporate policy", it is often more effective to attack the problem from within the corporation.  That is, go to boss of the person causing the problem.

For example, when facilities owned by a large national chain were requiring co-signers on admissions contracts for mentally competent applicants, (an illegal practice which government enforcement actions were not eradicating), LTC Ombudsman staff first talked to the admissions coordinator at the nursing home.  The admissions coordinator said she did not have the authority to change policy.  The LTC Ombudsman then contacted the facility administrator, but got no cooperation in ending the practice.

Next, the regional manager for the corporation was contacted.  When an adequate response was not obtained, the LTC Ombudsman contacted the president of the corporation at the national headquarters.  In this case, going all the way to the top resulted in directions from the corporate headquarters to all its facilities to stop requiring co-signers for mentally competent residents as a condition of admission.

Ownership information is reported on the application for nursing home or home for the aged licenses.  Each LTC Ombudsman office receives copies of these MDCIS documents.  Consult them when moving through the corporate ladder.

For non-profit facilities, find out the structure of the governing board and work through that body's hierarchy.  

County medical care facilities are controlled by county government and have a board that directs policy and how the facility does business.  This board is usually the county Family Independence Agency Board of Directors. These boards hold public meetings at which concerns can be raised.  Or contacting the board members individually to raise concerns about the county facility may also be effective.

VOLUNTEER ADVOCATE INTERVENTIONtc \l2 "VOLUNTEER ADVOCATE INTERVENTION
Volunteer advocates can do a number of things to help resolve problems, issues, and concerns.  

A more complete explanation of a LTC Ombudsman Program volunteer advocate's role, duties and responsibilities appears in the LTC Ombudsman Program Volunteer Advocate Service Standards and Program Management Manual.

Some issues originate from observations by LTC Ombudsman volunteer advocates or from reports to the volunteer by a resident or visitor.  When the issue is one that the volunteer can resolve immediately, the volunteer will report to LTC Ombudsman staff, but will not need staff intervention.  For example, a resident tells a volunteer that her afghan is missing.  The volunteer talks to staff and finds the afghan is being laundered and will be returned to the resident as soon as possible.  The volunteer gives this explanation to the resident and follows-up on her next visit to make sure the resident received her afghan from the laundry.  No RAS case is opened in this instance.

If a volunteer encounters a problem that requires LTC Ombudsman staff intervention, the volunteer can act as the "eyes and ears" of staff.  You should open a case and proceed like any other case.  For example, a volunteer is told by a family member that the facility is charging Medicaid residents for basic personal hygiene supplies that are covered by the Medicaid per diem payment.  This is a situation that usually should be handled by a LTC Ombudsman Program staff person.

Just as volunteer advocates may refer cases to you, you may also refer cases to volunteers to conduct follow-up.  For example, you receive a telephone call from a resident's relative stating that call lights are not being answered in a timely manner.  If there is a volunteer advocate at the home, it is a good idea to inform her/him of the issue and ask him/her to monitor and document response times to call lights.  This information may help you take specific action later.  The advocate may be able to work directly with facility staff and resolve this issue.

WORKING WITH RESIDENT AND FAMILY COUNCILStc \l2 "WORKING WITH RESIDENT AND FAMILY COUNCILS
A RESIDENT COUNCIL is a group of residents who meet on a regular basis to discuss problems, propose ideas, give feedback on facility programs, plan activities and involve themselves in efforts to improve the facility.  Resident councils vary considerably in their size, purpose, organization structure, and independence from facility staff or agendas.  The LTC Ombudsman Program has prepared a fact sheet on resident councils which describes their function in more detail (Attachment L).

If a long-term care facility has a resident council, you should consider working together with it to solve or attract attention to a problem.  If a problem is affecting one person, it probably affects many others.  Working with the resident council enables you to address a problem on a broader scale.  Resident council members may understand the cause of the problem and be able to focus on specific solutions which are needed.  Dealing with a problem through the resident council may also enable you to protect the identity of a specific resident who does not want her name used.

A FAMILY COUNCIL is similar to a resident council except that its members are relatives and friends of residents rather than the residents themselves.  A critical element of a family council is that it is governed by family representatives.  "Family Nights" at a long-term care facility where facility staff review plans and answer questions are not family councils.  Effective family councils elect their own leadership and set their own agenda.

The potential benefits of working with family councils are similar to those of resident councils.  A strength of some family councils is that they act in a strong and assertive fashion with problems presented.  A potential weakness is that their agenda may not necessarily reflect the residents needs or desires.

You need to assess the effectiveness of each family council.  If a family council does not exist or is ineffective, you should evaluate whether efforts to help organize or strengthen a family council are need to address problems within the facility.

Copies of two manuals (one for Resident Councils and the other on Family Councils) prepared by the Minnesota Alliance of Health Care Consumers provide outstanding assistance in organizing councils.  Each office has a set.

FORMAL COMPLAINTS TO REGULATORY AGENCIEStc \l2 "FORMAL COMPLAINTS TO REGULATORY AGENCIES
If the above options have not worked or if it does not appear likely that they will be effective or timely, you should consider filing a formal complaint with the appropriate government agency.  The complaint may be filed directly by the complainant, by the LTC Ombudsman on the client's behalf, or jointly by the complainant and the LTC Ombudsman Program.

The primary reason for filing formal complaints with regulatory agencies is their investigative and enforcement authority to order correction of problems.

However, you should recognize that regulatory agencies frequently fail to use their authority effectively or timely.  When you resort to filing a formal complaint, you should closely monitor the regulatory agency to ensure that they adhere to their own internal standards and complete their legal responsibilities.

In all cases, formal complaints should be put in writing even if the complaint was initially filed by telephone.  The formal complaint must contain a clear statement of each problem that you wish to be investigated.  Include all pertinent details.  When in doubt, opt for more detail.  Dates, times, names of staff or other parties, number of occurrences and effects of the problem on the resident should all be detailed.

Formal complaints are filed by the LTC Ombudsman Program, as an agency, not by individual employees.  The first sentence of every formal complaint letter must begin, "The Long Term Care (LTC) Ombudsman Program files a formal complaint..."(Attachment M).

Listed below are the government agencies used most frequently by the LTC Ombudsman Program's ombudsman program for long-term care facility complaints.

1.

The MICHIGAN DEPARTMENT OF CONSUMER & INDUSTRY SERVICES (MDCIS) licenses, reviews certification standards for Medicare and Medicaid, and monitors nursing homes, hospital long-term care units (HLTCUs), homes for the aged (HFAs) and swing beds in Michigan.

Formal complaints involving care or services in nursing homes, HLTCUs, HFAs and swing beds should be sent to MDCIS, Bureau of Health Systems, Patient Rights and Special Services Section, PO Box 30664, Lansing, Michigan 48909.  The Public Health Code requires MDCIS to begin investigating complaints with 15 days and send a written report of their findings to the complainant within 30 days.  MDCIS will only take action on problems which violate standards in the Michigan Public Health Code, the Nursing Home Rules, Home for the Aged Rules, or federal Medicare and Medicaid certification standards.

 Complaints about conditions and services in licensed Adult Foster Care facilities (AFC).  MDCIS 
 licenses and monitors these facilities.  To file a formal complaint with MDCIS, write to the Adult 
 Foster Care Licensing Division for the county which the AFC home is located.  Be sure to explain 
 that the licensee should NOT be informed that the LTC Ombudsman is the complainant during the  
 investigation.  The LTC Ombudsman Program has prepared a fact sheet on filing this kind of 
 complaint. (Attachment ).

MDCIS is the primary agency used by the LTC Ombudsman Program for formal complaints.  To help complainants file effective complaints, the LTC Ombudsman Program has prepared a guide to filing complaints with MDCIS. (Attachment D)

2.

The MICHIGAN FAMILY INDEPENDENCE AGENCY (FIA) administers a number of state and federally funded social services programs.  Issues/areas which the LTC Ombudsman staff or clients present to FIA as formal complaints are complaints about adults in non-licensed facilities if there are allegations of abuse, neglect, or exploitation.  These concerns should be presented to the Adult Protective Services Division (APS) of the local county Family Independence Agency (FIA) office.  Refer to the section on Confidentiality and Consent which discusses responsibilities to report concerns of this nature. In limited situations, APS will be responsible for investigating concerns of residents in licensed long-term care facilities.  If a resident of a facility is subject to abuse, neglect, or exploitation but the MDCIS does not have legal authority to address the problem, APS will have jurisdiction.  For example, APS has jurisdiction in situations where residents of long-term care facilities are being financially exploited by relatives or friends.

-Complaints about Medicaid rights and coverage.  The Medical Services Administration (MSA) of the Michigan Department of Community Health (MDCH) is responsible for operating the Medicaid program.  Benefit problems should be dealt with through the MDCH chain of command.  The MSA office can respond with policy clarification, particularly in questions involving what Medicaid residents must pay a nursing home.  These issues should be reported to MSA, Recipient Help Line, PO Box 30479, Lansing, Michigan 48909, or 1/800 642-3195.

-Problems with Medicaid eligibility determinations.  If a client has received an official decision denying or reducing eligibility or benefits, they have a right to a formal appeal.  You should help the client obtain legal assistance if they wish to file an appeal.  There are time limits for filing appeals with MDCH so these cases should be treated as a high priority.  Appeals are filed with local DCH offices and must be put in writing.

3.

The DEPARTMENT OF ATTORNEY GENERAL (AG) has two divisions which are frequently used by LTC Ombudsman staff or clients:

-Health Care Fraud Division:  This unit of the AG investigates Medicaid fraud and abuse of residents in Medicaid certified health care facilities.  Formal complaints about alleged misuse of the Medicaid program by providers should be sent to both MDCH and the AG.  Complaints about nursing home resident abuse should be sent to both MDCIS and the AG.  The AG will investigate the allegations and determine whether criminal charges should be brought against individual employees.  If criminal charges result from the investigation, AG lawyers will prosecute the case through the courts.

-Consumer Protection Division:  This unit investigates complaints about violations of the Michigan Consumer Protection Act.  Examples of problems which might be filed with this division include false advertising, fraudulent contracts, or failure to return deposits.

4.

The BUREAU OF LICENSING AND REGULATION (L&R) within the Michigan Department of Consumer & Industry Services regulates all licensed professionals in Michigan.  Licensees include registered nurses, licensed practical nurses, medical and osteopathic doctors, nursing home administrators and others.  Each profession has their own board which grants licenses and takes action against those who are found to violate the standards of practice for their profession.  To file a complaint about a licensed individual, see Attachment N for a listing of the boards.

5.

The MICHIGAN INSURANCE BUREAU is responsible for regulating insurance companies in the state of Michigan.  Clients who have concerns such as cancellation of their insurance, failure to pay claims or misleading sales tactics can file formal complaints with the Insurance Bureau.

6.

The HEALTH CARE FINANCING ADMINISTRATION (HCFA) is part of the U.S. Department of Health and Human Services.  It sets standards and monitors performance of health facilities, including nursing homes, that participate in the Medicare and Medicaid programs.  HCFA can be called upon in situations where MDCIS is not taking appropriate enforcement actions against a facility providing substandard care.  The LTC Ombudsman Program can request HCFA to send in federal investigators where serious problems are not being documented or dealt with by MDCIS.  HCFA has ultimate authority to order enforcement actions such as decertifying a nursing home from the Medicare and Medicaid programs.

7.

PROBATE COURT handles all petitions for guardianship and conservatorship in Michigan.  It is responsible for ensuring that guardians and conservators meet their legal obligations to their wards.  Complainants who have concerns that a guardian or conservator is not acting in the best interest of the ward or is no longer needed may write a letter to the Probate Court and ask for an investigation of their concerns.

8.

OTHERS:   The list above is not exhaustive.  There are many other government agencies or courts, such as Small Claims Court and the federal Office of Civil Rights, that may be helpful in addressing concerns of long-term care facility residents.

USING THE FULL SURVEY PROCESStc \l2 "USING THE FULL SURVEY PROCESS
Nursing homes are surveyed by the Michigan Department of Consumer & Industry Services once a year.  OBRA '87 gives long-term care ombudsmen the right to be notified at the beginning of each survey, to give surveyors information about problems and concerns at the facility, and to attend the exit conference at the end of the survey.

Surveyors are required to contact ombudsmen as the survey is begun in each facility.  The state regulators ask ombudsmen for problems/concerns about the facility.  Also, surveyors may seek the names of family members of non-interviewable residents.  Ombudsman may give surveyors the names of residents who have asked to participate in the survey interviews.  However, the survey team is under no obligation to include those residents in the sample of residents who will be interviewed.

Both residents and families should know about these resolution options.  Specific written consent should be secured from residents and family members who want to participate in the survey.

Review Attachment # for details about the role of ombudsmen in the survey process.

LEGAL ACTIONtc \l2 "LEGAL ACTION
There are a variety of situations where legal action may be appropriate to address a complainant's concerns.  Residents who have been harmed through neglect or malpractice may be able to obtain money for their injuries or medical problems if they sue.  Usually, there must be strong evidence of neglect or malpractice for a lawsuit to be successful.  Although a lawsuit may result in financial compensation, the court system is slow and there is no guarantee that the process will help improve care being delivered.

When there is strong evidence of neglect or malpractice, you should advise the complainant of possible legal liability and help them find an attorney (through use of the local bar association) if they desire legal advice.  Legal representation may also be needed to help review, enforce or challenge admission contracts or to address financial demands made by facilities or their agents (e.g., collection agencies).

INVOLVING SIGNIFICANT OTHERStc \l2 "INVOLVING SIGNIFICANT OTHERS
There may be a number of other persons or organizations that share your client's concerns.  Labor unions such as the Service Employees International Union (SEIU) and organized volunteer groups visiting in long-term care facilities are two examples of groups that may share your concerns.  Combining resources to document and draw attention to a problem is often a useful strategy.

CREATIVE ADVOCACYtc \l2 "CREATIVE ADVOCACY 

Creative advocacy means looking at the problem from any angle that will bring results, including avenues outside of those addressed above.  If the problem is significant and nothing else has worked to resolve it, use of public forums should be considered to confront those responsible for the problem.  Use of the media, legislators, other public officials and public picketing all may bring needed attention to the problem.

Before using public forums or untested advocacy approaches, review your plans carefully with your supervisor and seek permission to proceed.  It is important to consider the consequences of public actions as they may draw attention to the problem without focusing on solutions or may cause other problems.


CHOOSING A STRATEGY: FACTORS TO CONSIDERtc \l1 "CHOOSING A STRATEGY: FACTORS TO CONSIDER
There are many factors to consider in deciding which strategies to use to resolve the issues presented in each Resident Advocacy Services case.  The most important factors to consider can be determined by answering the following questions:

*
What are the expectations of the complainant and resident?  What outcome do they want to achieve?

* 
What are the complainant and resident willing to do to help achieve the desired outcome?

* 
What strategies are the complainant and resident willing to support?

When you are told about serious problems by a resident, it is easy to begin envisioning aggressive steps to address the problems.  However, it is important to remember that the resident's expectations and priorities may be very different from your own.  Many callers are only looking for someone to give them information and advice.

Be careful that you do not proceed with a plan that does not meet your client's needs or have her approval.  Keep in mind that if there is any conflict between the complainant's goals and the resident's goals, you should always act in keeping with the resident's goals.

Listed below are some other factors to consider in helping a resident/complainant in shaping a resolution plan.


Ability of resident/complainant to self-advocate


Willingness to self-advocate


Importance/Severity/Urgency of problem


History of problem


Scope of problem


Type of problem


Resident's current exposure to problem

ABILITY TO SELF-ADVOCATEtc \l2 "ABILITY TO SELF-ADVOCATE
As noted earlier, the LTC Ombudsman Program seeks to empower all complainants and residents to act on their own behalf (self-advocate) as much as possible.  In deciding whether you should offer direct assistance, you must assess the abilities of the complainant and resident to self-advocate.  Factors to consider include:

*  Physical limitations of the complainant/resident

*  Mental or cognitive impairments of complainant/resident

*  Confidence levels of complainant/resident

*  Likelihood that facility will be responsive to complainant/resident

*  Complexity of issues

After weighing these considerations, you should determine how much help is actually needed to carry out a plan to resolve the resident's problem.  Offer this assistance and seek agreement from the complainant/resident.  Clearly identify all steps that the complainant/resident have agreed to take themselves.

In some cases, a little help from you may enable a complainant to help herself.  For example, during a visit to a nursing home.  Mrs. Johnson, a bedfast resident, tells you that her call light is never left within her reach.  She would like to meet with the Director of Nursing (DON).  With Mrs. Johnson's permission, you contact the DON and arrange for her to meet with Mrs. Johnson.

WILLINGNESS TO SELF-ADVOCATEtc \l2 "WILLINGNESS TO SELF-ADVOCATE
In some cases, complainants may be able to act on their own but are unwilling to do so.  Often these complainants wish to remain anonymous and state that they are unwilling to become directly involved in resolution.

As discussed earlier in the section on opening cases, you should explain to complainants that resolution of their problems may not be possible without their active involvement.  You should not force anyone to take actions against their will, but complainants should be informed of the likely consequences of their unwillingness to act.

If a complainant continues to say that they will not participate in complaint resolution, you should obtain as many details as possible about their complaints.  If you are able to obtain needed background information and the problems identified are serious, you should attempt to confirm the problems through other methods and then take appropriate resolution actions in consultation with the resident/complainant.

IMPORTANCE/SEVERITY/URGENCY OF PROBLEMtc \l2 "IMPORTANCE/SEVERITY/URGENCY OF PROBLEM
If a problem is extremely serious or urgent, you should consider taking direct action even though the complainant may have the capacity to act on her own.  For urgent, serious complaints, there is no room for error in assessing the complainant's capabilities.

Example:  Mrs. Jones calls you and says that her mother is severely dehydrated.  However, the nursing home has refused to admit her mother to the hospital.  Mrs. Jones believes her mother's life is at risk.  You should seek permission from Mrs. Jones to immediately contact the nursing home and attending physician if necessary.  Although you may be able to inform Mrs. Jones of what steps to take on her own, it would be better to act directly because the resident faces immediate harm if no action is taken by the home and physician.

The reverse is also true.  If problems are not particularly serious or urgent, it is better to encourage complainants to act on their own with your support even if it takes longer to get results.  Remember, the LTC Ombudsman Program's philosophy is to empower people to be their own advocates.

HISTORY OF PROBLEMtc \l2 "HISTORY OF PROBLEM
It is often easy to look at a particular concern as an isolated event, yet more often than not, there is a history to the problem that must be understood before it can be resolved.  This is often the case with long-term facilities which have a history of compliance problems.  Other types of cases where history of the problem is important include family disputes, guardianship/conservatorship issues, disputed diagnoses, and "behavioral" problems.

Example:  Mr. Smith is the legal guardian for his father, who is being involuntarily discharged from a nursing home.   Mr. Smith contacts you and tells you that the discharge is retaliation for his complaints about his father's care.  After initial investigation of the case, you discover that Mr. Smith Sr., has been discharged from three other nursing homes during the past two years, all allegedly due to non-payment.  Furthermore, Mr. Smith has not filed the required financial reports with the Probate Court during the last three years.  This information tells you that, in addition to dealing with the involuntary discharge, you must also address the guardianship problem.  You should examine whether Mr. Smith is acting in his father's best interests.

SCOPE OF THE PROBLEMtc \l2 "SCOPE OF THE PROBLEM
If the concerns expressed by the complainant are being experienced by a number of residents in the facility, you should consider developing a plan that will both address the individual and facility-wide problems.

Example:  Ms. Thompson is concerned that her bedfast mother has developed several pressure sores at a nursing home due to poor personal hygiene care and failure to provide regular repositioning.  Five other persons have complained to the LTC Ombudsman Program about similar problems at this facility during the last three months.  You schedule a meeting with the Director of Nursing to discuss Ms. Thompson's concerns.  The DON agrees to a plan of action but acknowledges that the facility has staffing problems.  You suspect that problems will continue.  You organize a follow-up meeting with the administrator which helps confirm you observation that the root causes of the problems are not being addressed.  In this case, due to the chronic nature of the problems, you should consider taking other actions.  These actions may include moving up the corporate ladder,  MDCIS complaints, working with or organizing resident/family councils, or some combination of these strategies and others.

Some problems may affect residents of many long-term care facilities.  An example of such an issue is the failure of MDCIS to use intermediate sanctions.  The LTC Ombudsman Program has identified this as a common problem.  After documenting this problem, the LTC Ombudsman Program was able to get MDCIS to issue guidelines on the use of bans on admissions to nursing homes.  (Attachment O).  While the guidelines have not solved all of the problems, they provide a tool for addressing these concerns.  It is important to identify system-wide problems through individual casework and to develop proposals that may provide systems solutions. 

TYPE OF PROBLEMtc \l2 "TYPE OF PROBLEM
The type of problem presented should influence how you proceed.  Some problems can only be fully investigated by regulatory agencies while others may be outside the influence of regulators.  You should assess the capacity of the proposed actions to address the type of problem being experienced.

Example 1:  You receive information from an anonymous complainant that a nursing home is falsifying staffing reports.  There has been a history of short staffing complaints at this facility but allegations have never been substantiated by MDCIS investigations.  You suspect that the complaint of falsifying records may have merit.  In this case, you do not have access to the employment records need to substantiate the complaint.  For these reasons, you should obtain as much information as possible and work with the complainant to file a formal complaint with the Attorney General's Health Care Fraud Division.  This office has the investigative capacity to address these concerns.

Example 2:  A complainant tells you that nursing home staff speak rudely to her and her mother.  She thinks that poor staff attitudes are affecting her mother's emotional well-being.  This is an example of a problem that likely cannot be dealt with adequately by a regulatory agency.  If the complaint is true, it is unlikely that staff will exhibit rude behavior during a complaint investigation.  Complaint investigators will usually not take action unless they can independently confirm that a problem exist.  This type of problem can be more effectively addressed by advocacy within the facility.  Discussions might be held with the Director of Nursing or Administrator about the need for staff training and supervision.  If this is not successful, work with the resident and/or family councils could help document the problem and create pressure for the facility to take action.

RESIDENT'S CURRENT EXPOSURE TO PROBLEMtc \l2 "RESIDENT'S CURRENT EXPOSURE TO PROBLEM
Previously, it was explained that direct exposure of a resident to immediate harm was cause for the LTC Ombudsman intervention.  In some cases, the opposite situation exists.  For complaints involving care concerns for resident who have died or moved to another facility, there may be little that you can do to resolve former concerns about that person's care.

It may be appropriate to recommend that a formal complaint be filed with MDCIS if the concerns are specific and recent enough to be adequately investigate (within the last 12 months).  Legal action may also be a consideration if the concerns involve personal injury, malpractice or neglect.  Complaints which deal with non-care issues (such as deposit refunds) may be appropriate for direct advocacy with the facility by the LTC Ombudsman Program.

STRATEGIES PREVIOUSLY ATTEMPTEDtc \l2 "STRATEGIES PREVIOUSLY ATTEMPTED
You should always consider how successful past actions have been to solve a particular problem or within a particular home.  Complainants should be carefully questioned to determine what steps have already been taken to resolve their concerns.  It is not helpful to suggest a complainant repeat a strategy which has already proven to be ineffective, unless the previous actions have not been carried out in an appropriate way.

Likewise, you should consider your own success in resolving complaints through a particular strategy.  For example, if you know that meetings with the Director of Nursing at a particular facility are usually helpful, but that meeting with the home's administrator are usually not, you should encourage complainants and residents to meet with the DON whenever possible.

Or, if you know that facility staff have not been responsive to addressing complaints, you may want to consider filing formal complaints or going up the corporate ladder.  It is best practice to try to resolve problems directly with a facility; however, there is no need to attempt such efforts if they have proven ineffective.


FOLLOW-UP AND PRIORITIEStc \l1 "FOLLOW-UP AND PRIORITIES
Follow-up should be conducted on all Resident Advocacy Services cases.  Its purpose is threefold.  First, to share information on actions you have taken or to determine if the complainant has acted as agreed upon.  Second, to determine whether the actions have had the intended effect.  Third, to determine what additional actions may be needed.

During your initial conversation with the complainant you will have established a plan of action.  If the plan involves actions by you, then you should assume the responsibility for contacting the complainant to discuss results.  This kind of follow-up should usually take place within a day of your actions.  Likewise, if the plan involves the complainant or resident taking action, you should usually give them the responsibility for following-up with you.  Do this in a supportive way.  Tell the complainant you are very interested in hearing back from them after they have acted.  There will be situations where you need to follow-up to see if the complainant has acted.  Some complainants may be hesitant to act and you will need to help them establish the confidence and skills needed to proceed.

TIMING OF FOLLOW-UPtc \l2 "TIMING OF FOLLOW-UP
In establishing a plan/strategy with the complainant and resident, you should include check-in points and a timetable for taking agreed upon actions.  The timing of your follow-up should be based on this agreed schedule.

There are some general guidelines for deciding when additional follow-up is needed:

*
follow-up should be immediate when a resident's health and safety are exposed to serious risk;

*
you should follow-up with the complainant at least monthly while waiting to see if she has taken action agreed to or waiting to see if the problem is resolved;

*
if you have been unable to take actions you agreed to, contact the complainant and explain the situation;

*
if you are awaiting action from facility staff, a regulatory agency or others, you should make sure the agencies act within the timelines previously agreed to;

*
if you are unable to reach a complainant by telephone after a few attempts, send a letter asking her to contact you.  (Attachment P) However, do not use this process when the complainant is a resident of a long-term care facility unless you have specific permission to send LTC Ombudsman Program letters to the resident at the facility.

PRIORITIEStc \l2 "PRIORITIES
In most cases, substantial follow-up is helpful to resolving concerns.  However, due to overall caseload considerations and other responsibilities, it may not be possible to carry out as much follow-up as may be desirable.  Therefore, it is critical that you determine which cases involve the most serious problems and give them priority for follow-up.

In establishing priorities, you need to ask yourself what will be the consequences if the case is not handled promptly.  Is a resident in danger?  Do facts need to be gathered by someone else before you can act?  Is someone else acting to resolve the problem?

The following list identifies types of cases, in order of importance, which should be given priority.  Keep these guidelines in mind when you establish an initial plan with complainants and residents and as you approach your workday and workload.
1.
Cases of abuse or severe neglect where the client and/or other residents are in immediate danger of physical harm (e.g., sexual or physical assault, stage IV bedsores, severe dehydration).  Be sure to rely on co-workers if needed.

2.
Cases where one or more residents continued stay in a facility are threatened due to a proposed involuntary transfer, failure to readmit from a hospital, voluntary closing, delicensure, or decertification of the facility.  Be sure to rely on co-workers if needed.

3.
Cases where a resident's quality of care is deteriorating (e.g., resident not getting physical therapy, prescribed diet not followed, over-medicated, inappropriate use of restraints).

4.
Cases other than the above where a resident's rights have been violated (e.g., personal items lost, discrimination, retaliation, etc.).

5.
Cases involving financial or legal issues such as admission contracts, deposit refunds, illegal charges, Medicare and Medicaid problems, etc.

6.
Cases where the resident, family or other person are able to take the first few steps or another agency is taking action to address the problems.

7.
Cases where the resident is no longer in the facility and does not intend to return.

8.
Cases where the client is not sure of what they want or you are not convinced there is a legitimate problem.

Some cases may fit into one or more of the above categories.  In these instances, start with the issue that is highest on the list.

The above list is not comprehensive.  Whenever you receive a complaint about a resident who is currently exposed to serious harm, it should be treated as a high priority.  When in doubt about the priority of a particular case, consult your supervisor.

EVALUATING YOUR PLANtc \l2 "EVALUATING YOUR PLAN
As you continue to work on a case, it is important to periodically assess the effectiveness of your plan.  Listed below are some questions you can ask yourself to help with this evaluation.

1.
Has the problem been resolved?  If not completely, has there been significant improvement?

2.
If there is improvement, is it regular or intermittent?

3.
Are changes likely to last?  Without your involvement?

4.
Are changes occurring in a timely manner?

5.
What does the resident think about the progress?  What does the complainant think?  Are they satisfied?

6.
Have you obtained more information which suggests other actions may be necessary?

7.
Have there been any negative effects of your plan?  Has the resident or complainant been subjected to retaliation?

8.
Is the allocation of time to implementing the plan appropriate to the priority of the problem?  Could other strategies produce the same result with less effort?

9.
Are your efforts helping the complainant and resident develop/increase abilities to act more independently in the future?  Are they participating in the plan as fully as possible?

10. If you could start over, what would you do differently?  How will you handle a similar problem 
 next time?


CONFIDENTIALITY AND CONSENTtc \l1 "CONFIDENTIALITY AND CONSENT
The LTC Ombudsman Program policy and State and Federal laws require that all information and records pertaining to complainants and residents be maintained in a confidential manner.  Three separate laws establish the confidentiality provisions.  The Older Americans Act and Michigan's Public Act 35 of l987 require that the long-term care ombudsman program establish and implement confidential complaint and investigatory procedures.  Michigan's Public Health Code provisions governing "approved access organizations" provides that communications between residents and representatives of approved access organizations (which includes the LTC Ombudsman Program) shall be confidential.

The LTC Ombudsman Program strongly supports these confidentiality requirements.  The agency is the holder of personal data about clients and complainants which belongs to them, not the agency, a long-term care facility, a state agency or the public.  Complainants and residents may have many reasons for not wanting their name, history, financial state, concerns, or any other information to be known by others.  Some reasons include:  fear of retaliation; not wanting to be viewed as a complainer; desire to maintain a low profile; lack of confidence in the resolution process; and need to protect a source of information.

Whatever the reason, it is the complainant's and resident's right to evaluate the possible consequences of revealing their name or identity.  If the complainant and resident do not give specific permission to use their name, identity, or information for a specific purpose, you must not reveal their identity in any way.

The only exception to this principle involves cases in which you are the complainant.  There are times you will be walking through a nursing home and see inappropriate care or violation of rights of comatose or clearly incapacitated residents.  The resident will be exposed, laying in urine and feces, etc.  Getting consent from these residents may be impossible.  In such cases, you can and should assume that the resident would want the facility to meet the minimum standards of care.  Therefore, you need not get the resident's permission to approach a staff person to ask that care be provided.

GETTING CONSENTtc \l2 "GETTING CONSENT
In seeking consent to disclose the name or identity of a resident or complainant, follow these principles:

*
Explain exactly why you need to use the complainant's or resident's name to take needed action;

*
Seek permission to take specific acts involving specific people, facilities, or agencies;

*
Be honest with complainants and residents; explain the limitations of acting without revealing their identity;

*
Explain possible consequences of each proposed action you intend to take;

*
Never dismiss concerns regarding retaliation or other negative consequences; do not guarantee success of proposed actions;

* 
Never harass or intimidate people who refuse to give consent; just explain that your work is unlikely to be successful or that, in fact, you will not be able to take any actions.

ALWAYS DOCUMENT IN THE CASE FILE THE ORAL PERMISSION TO ACT WHICH YOU RECEIVED.  DESCRIBE THE CONSENT YOU ASKED FOR AND THE WORDS USED BY THE COMPLAINANT OR RESIDENT GRANTING PERMISSION TO TAKE PARTICULAR STEPS. ALWAYS NOTE ANY AND ALL LIMITATIONS ON PERMISSIONS GIVEN.

Many complaints cannot be resolved unless the resident's specific needs can be discussed with parties who can act to resolve their problems.  In these kinds of cases, you should check with the complainant and resident to seek permission to reveal their identity and concerns.  If you receive permission, document it carefully in the case narrative.

WHEN TO GET WRITTEN CONSENTtc \l2 "WHEN TO GET WRITTEN CONSENT
When you have any doubts about a resident's or complainant's verbal consent, you should seek written permission using a LTC Ombudsman authorization form (Attachment Q).  DO NOT ACT ON ORAL CONSENT when complainants or clients appear confused, emotionally upset, irrational, hesitant, manipulative, or are making ill-advised decisions.  GET WRITTEN CONSENT IN THESE CASES.

When actions will expose complainants or residents to significant risk or public exposure (e.g., media stories, testimony before legislative committees, case examples in fundraising appeals), always obtain written permission.  (Attachment  R is an example of a media release.)  If a written release is not possible within the reporter's "deadline," contact the client or complainant and ask them to contact the reporter directly.

When you will be giving the name of residents or family members who want to participate in the survey, always get written consent.

USING THE CONSENTtc \l2 "USING THE CONSENT
You may reveal the identity of complainants and residents with their permission but only for the purpose for which permission was given.  For example, simply because a resident gives permission for you to talk with the DON about her dissatisfaction with care in the home, you cannot give the resident's name to the president of the resident council as someone you have helped solve a problem.

When you write letters seeking action on behalf of a client or complainant, ask them to co-sign the correspondence whenever possible.  (Attachment S)  Also, always encourage residents and complainants who are capable to write their own letters and send a copy to you.

QUARTERLY REPORTS AND "CASE EXAMPLES"tc \l2 "QUARTERLY REPORTS AND "CASE EXAMPLES"
Releasing composite non-identifying data about clients and their concerns, such as quarterly reports, does not violate the confidentiality policy.

In most situations, describing the specifics of a sample case for educational purposes does not violate confidentiality.  However, caution must be exercised in describing specific cases.  If too much specificity is given, especially in small communities, members of the audience may be able to identify the complainant or client.  Be careful that general discussions of issues do not become so specific that complainants or clients can be identified by a listener.

OTHER CONFIDENTIALITY PRINCIPLEStc \l2 "OTHER CONFIDENTIALITY PRINCIPLES
Other actions you should take to maintain the LTC Ombudsman Program's policy of confidentiality and privacy include:

1.
Do not take client files into any facility.

2.
Do not take files out of the office unless you have permission from your supervisor.

3.
Close the door to your office when clients/complainants are visiting.

4.
Do not leave files exposed/open in any area where they may be viewed by non-employees.  Some AAAs may require locked file cabinets.

5.
Do not remove complaint log books from the office or leave them exposed in the office where they may be viewed by non-employees.

6.
Close the door to your office if non-employees (clients, repair people, cleaning personnel, etc.) are in the office and may hear confidential conversations on the telephone, conversations between staff about cases, etc.

7.
Do not discuss cases socially.

8.
To avoid disclosing the identity of a complainant or resident who does not want to be identified, use general phrases such as "the caller", I have concerns about what I observed", "It has been reported to me that...". etc. in conversations with facility staff, MDCH, MDCIS, etc.

COMPLAINTS INVOLVING ABUSE, NEGLECT, EXPLOITATION AND ENDANGERMENTtc \l2 "COMPLAINTS INVOLVING ABUSE, NEGLECT, EXPLOITATION AND ENDANGERMENT 

In cases involving allegations that a resident has been abused, neglected, exploited or endangered, there is a conflict in the laws regarding confidentiality and the responsibility to report.  Although the laws cited above do not provide any exceptions to the confidentiality principle, another law, the Adult Protective Services Act (P.A. 223 of l983 provides that:

"A person...who is employed...to provide...social welfare...or other human services...who suspects or has reasonable cause to believe that an adult has been abused, neglected, exploited, or endangered, shall make immediately, by telephone or otherwise, an oral report..."

Thus, while three laws require the LTC Ombudsman Program to maintain confidentiality of information received from residents who want to maintain their privacy, the APS Act requires reporting when abuse, neglect, endangerment or financial exploitation is suspected.  There is some doubt as to which law is supreme in our work.

Usually in cases involving abuse, neglect, endangerment or exploitation, this conflict of the laws does not cause problems because complainants and/or residents are very likely to grant you permission to report the problem or will report the abuse directly.

When dealing with a case of abuse, neglect, endangerment or exploitation, you should use the following approaches in the order listed below:

First, ask the complainant to directly report the matter to MDCIS, or the Attorney General as appropriate.  This person has the direct information and can usually do a good job of reporting the facts to the state agency.  A letter MDCIS, with a copy to the Attorney General's office, should explain the incident and all possible information available to the complainant or resident.  If possible, both the LTC Ombudsman and the complainant should sign the letter.

Second, seek the permission of the complainant for you to report the abuse, neglect, or exploitation to state agencies.  If the complainant insists, agree that the complainant's identity will not be disclosed.  Explain what and how you will report.  If permission is given for you to report, clearly document it in the case file using the exact words of the complainant.

Third, if the complainant refuses to report directly or to give you permission to report suspected abuse, neglect, financial exploitation or endangerment, your supervisor must be contacted immediately.  You should present the following information to the project director:

*
The allegations made by the complainant;

*
Information or facts which appear to support and negate the allegations; and

*
The reasons why, even with promises of confidentiality, the complainant refuses to authorize the report of abuse to state officials.

Fourth, the project director will present this information with a recommendation to the Executive Director concerning whether the matter should be reported without the complainant's permission.  Factors to be considered by the Executive Director and which should also be gathered by you include:

*
The severity of the alleged abuse, neglect, endangerment, or exploitation;

*
The date (how recent) of the alleged act(s);

*
The potential for further harm;

*
Whether or not the person refusing to give permission to report is the victim of the abuse, neglect, endangerment, or exploitation;

*
Whether other persons are in danger;

*
The likelihood of investigation by other agencies without the LTC Ombudsman Program's report; and

*
Possible harm to the integrity of the LTC Ombudsman's program if the matter is not reported.

After weighing these factors, the Executive Director will decide whether to file a report with the appropriate regulatory agencies without the complainant's permission.


RAS RECORDS AND NARRATIVEStc \l1 "RAS RECORDS AND NARRATIVES
Your work on each resident advocacy services case must be thoroughly and accurately documented from opening to closing.  The LTC Ombudsman Program resident advocacy services (RAS) form (Attachment A) should be used, as designed by each office.  All demographic and descriptive information requested on the front page, with the exception of complaint codes, should be completed at the time the complaint is opened.

The major portion of each case record is the narrative describing the background/history of the complaints(s) and the resolution process.  The narrative serves a number of purposes for several different people. 

1.
It is a working instrument to resolve the particular problem/concern presented by the complainant.  For yourself, it will serve as a record of what you have done and what you need to do.  Especially if you are handling large numbers of cases, the narrative is essential to remind you of important details about the case.  The narrative must be kept up-to-date at all times so that other staff will be able to identify facts about the case if they need to supplement or complete your work.

2.
It is a formal record of the agency's work.  As such, it is documentation to your supervisor, the Executive Director and Board, clients and, potentially, the courts, that the LTC Ombudsman Program has done an adequate job of its work.

3.
It is a formal record of the problem described.  The information it contains about problems within a facility or practices of governmental agencies can be used to help bring needed change.

4.
It is documentation to funding sources that the LTC Ombudsman Program has met its contractual obligations.  Although the entire record is important, the amount of time entered in the case file is a particularly critical piece of data for funding purposes.  Its accuracy is vitally important to the agency's financial well-being.

It is important to recognize that, although well maintained case narratives are very important, they are part of the means of service rather than the ultimate goal.  Time spent writing narratives should be limited to entering concise descriptions of relevant facts or allegations and should not be allowed to prevent you from actually carrying out needed work to resolve residents problems and concerns.

OPENING ENTRIEStc \l2 "OPENING ENTRIES
As discussed in the section on receiving and opening new cases, you need to focus on three goals when you have a new case:

*
Identifying needed background information to help you understand the complainant's concerns.

*
Identifying the specific concerns the complainant wants to address;

*
Establishing an initial strategy to help resolve the concerns.

Each of these areas should be distinctly addressed in the opening narrative.

BACKGROUND INFORMATION includes relevant descriptive information about the client and complainant beyond that contained on the RAS cover sheet.

CONCERNS include information about the specific concerns that the complainant wants addressed.  If there is more than one concern, the issues should be numbered so that they can be clearly identified.  Information on who, what, when, where and why (see the section on investigation skills) should be included here for each issue.

STRATEGIES describes the initial plan of action created by you and the complainant.  Indicate what steps you and the complainant have agreed to take and the timetable for completing these steps.  Carefully document whether the complainant has given you specific permission to take certain actions or release information.

Complete the entry by listing the date, your initials and time spent in the space provided.

The entry for time should include all time spent writing the narrative, researching the law, consulting with a supervisor or coworker, traveling time to a facility, and mailing any materials.  See Attachment B for a sample opening narrative.

FOLLOW-UP ENTRIEStc \l2 "FOLLOW-UP ENTRIES
Every time an issue is worked on, additional information is obtained, research is conducted, a conversation is held about an issue in the case, or a visit is made outside the office relative to the case, an entry must be made in the running narrative.  Entries should indicate what actions were taken to address previously identified concerns.  If plans have changed on how to address the concerns, appropriate explanations should be noted.

As with initial entries, enter your name, the date, and time spent in the space provided for these purposes.  When resident advocacy services work is conducted outside the office, time spent should include all necessary travel time.

CLOSING ENTRIEStc \l2 "CLOSING ENTRIES
When the case is being closed, the final entry should indicate why and describe the resolution status of each concern.  Complaint codes should be completed at this time on the face sheet of the resident advocacy services form and in the log.

OTHER INFORMATIONtc \l2 "OTHER INFORMATION
All other materials pertinent to the case should be stored with the case file.  Examples of possible materials include all correspondence (including copies of any letters you send), any information sent by the complainant, medical records, contracts, MDCIS complaint investigation reports, benefit determinations, etc.  These records should be maintained chronologically behind the case narrative.

Referrals to a regulatory agency for action should be clearly documented.  In most instances, a case should not be closed until the regulatory agency has completed its investigation and enforcement actions have been taken.

If an issue is referred to another human services agency (P & A) for handling, the case may be closed when it is clear that the other agency is taking on the issue.

CLARITY OF RECORDStc \l2 "CLARITY OF RECORDS
All narratives must be legible.  Case notes are useless if they cannot be read.

Caution should be taken to use abbreviations in the narrative unless they are well know by other LTC Ombudsman staff.  Use names or titles of persons in the narrative rather than pronouns (e.g., she, him, they).

"White-out" should not be used on any client records.  Use of white-out may lead some to believe that the document was inappropriately altered.  If you make a mistake, cross it out and continue with your entry.


CLOSING RESIDENT ADVOCACY SERVICES CASEStc \l1 "CLOSING RESIDENT ADVOCACY SERVICES CASES
A resident advocacy services case may be closed when one of the following situations occurs:

1.
The problem is resolved to the satisfaction of the complainant/resident.

2.
The problem no longer exists because of a change in circumstances (e.g., resident moves, dies, health needs change).

3.
The issue cannot be resolved because no laws were broken and the facility is unwilling to accommodate the complainant's requests.  You have fully explained the law to the complainant.

4.
The complainant or resident tells you that he or she is no longer interested in pursuing the concerns.

5.
You determine that the alleged concerns have no merit.

6.
You are unable to reach the complainant after repeated (and documented) attempts by telephone and in writing to contact him/her.

CLOSING LETTERStc \l2 "CLOSING LETTERS
When you have been unable to reach a complainant by telephone or a complainant has failed to take needed action, you should send a follow-up letter to the complainant asking for an update on the case and offering your assistance.  The letter should ask the complainant to contact you within a specific period of time (e.g., two weeks).  If you do not hear from the complainant within this time period, it is appropriate to close the case unless there are issues in the case you can and will independently pursue.

A letter of this type does not need to indicate that you intend to "close the case" if you do not receive a response.  Complainants and clients are unlikely to understand exactly what "closing the case" really means.  If the client or complainant calls back after the time period identified in the letter and requests additional assistance, the fact that the case may have been closed will not affect his or her ability to obtain appropriate help.  In general, you should avoid using terminology such as "case" with clients and complainants because it may cause them concern about having developed a more formal relationship than they had intended when they contacted the LTC Ombudsman Program.

A sample follow-up letter which may be used prior to closing a case is included as Attachment #1.

CLOSING CODEStc \l2 "CLOSING CODES
In order to understand what type of work is being done by the long-term care ombudsman program, the Michigan Office of Services to the Aging (which has oversight responsibility for Older Americans Act programs in Michigan) and the Administration on Aging (which administers the Older Americans Act at the federal level) request data about any LTC Ombudsman Program related work.  They require the LTC Ombudsman Program to:

1.  Identify each issue by category;

2.  Identify whether each issue was verified;

3.  Identify whether each issue was resolved.

The face sheet of the LTC Ombudsman Program resident advocacy services form contains space to code each complaint in these three areas.  Explanation of how to complete the coding is described below. 

1.
Complaint Categories
The Administration on Aging has developed a listing of types of complaints (e.g., physical abuse, short staffing) which contains codes used to identify the category of each issue.  A copy of the Administration on Aging listing of complaint categories is included as Attachment #9.

A resident advocacy services case may have one or more "complaints".  You should list the code of each problem that you address during your work on the case.  Remember that complainants often have a long list of complaints when they first contact you.  Your job is to help them prioritize these concerns and to assist them with the most important ones.  Code only those complaints that were actually addressed during your work on the case.

2.
Verification Status
For each of the codes used in the case, indicate whether the allegations were verified (did it really happen) using one of the following terms:

A.  Verified or Partly Verified (V):  The complaint is substantiated or partly substantiated through interviews, observations, written materials, complaint or inspection reports, etc.

A complaint allegation does not need to be proven beyond a reasonable doubt to be considered valid or verified.  You simply need some evidence beyond the word of the complainant that the problem exists.  Examples of acceptable evidence include:

*
If you see it;

*
If facility staff acknowledge the problem;

*
If an alert/oriented resident confirms it;

*
If written documentation supports it;

*
If another professional confirms it;

*
If there is a confirming witness in addition to complainant, who you talk with;

*
If a regulatory agency confirms it;

*
If the facility's compliance record indicates chronic problems in this area in the last 9 months.

This list is not exhaustive.  Other evidence is acceptable so long as the source of the information appears to be credible.

It is not necessary that a cause or solution to the problem be identified for a complaint to be verified.  Also, a complaint may still be verified even if a state agency investigation did not verify the allegation in its investigation.  It is not necessary that the issue violate a law to be valid.

B.  Undetermined (U):  The investigation did not provide sufficient evidence to reliably determine the validity or invalidity of the complaint.  If you do not have any evidence that the complaint has merit but the concerns are not disproven, you should code it as undetermined.

For example, a resident tells you that the evening meal was served cold one night two weeks ago.  You visit the home during an evening meal to observe the food distribution and interview residents and family but find no evidence that the food is served improperly.

Another example, a daughter claims mom is not walked.  After counseling from you, daughter gets D.O.N. to agree to walking mom twice a day.  D.O.N. denied that mom needed to be walked earlier.  No investigation on your part results in an "undetermined" issue.

C.  Not Justified (NJ):  The complaint was shown through interviews, observations, etc. to be invalid or inaccurate, There must be clear, credible evidence that the complainant's concerns have no merit.

For example, a complainant tells you that there is a hole in the roof of a nursing home and water is dripping in room 123.  You tour the facility, looking at room 123 and other resident rooms.  There is no evidence of leaks or recent repairs.  You question residents and staff and no one has seen or heard of a leak.  The complaint is not justified.

Another example, three regulatory agencies investigate allegations of abuse of a resident.  All three conduct thorough investigations and conclude no abuse took place because injury is due to another case.  The complaint of abuse is not justified.  However, while the facility staff did not commit abuse, the injury may have been the result of neglect or poor care at the facility.  If so, the RAS record should be recorded appropriately.

3. Resolution Status
For each issue, use the following resolution code terms to indicate whether the desired goals were accomplished:

A.  Resolved or partially resolved (R):  The complaint problem was corrected or partially corrected to the satisfaction of the complainant and/or the ombudsman, and a change has occurred.

A problem need not be entirely corrected in order to be considered resolved.  If some change has occurred and either you, the complainant, or resident are satisfied that the action taken was responsive, the complaint is considered resolved.

For example, a facility improves the delivery of services after a care conference, lost dentures are found, Medicaid eligibility is granted, etc.

Another example, MDCIS verifies that inadequate and inappropriate care resulted in a fall from a toilet.  MDCIS approves an acceptable plan of correction and a civil fine is issued.  The complaint is resolved.

Often, complaint resolution actions end when there is a change in the resident's circumstances (e.g., change in health status, death, move to another facility).  Complaints which no longer exist due to a change in circumstances are considered resolved if there was any action taken before the change in circumstances to address the resident's concerns.

A similar situation exists when you lose contact with a complainant (i.e., complainant does not respond to telephone calls, follow-up letters).  If at the time your last contact with the complainant, progress had been made in addressing her concerns, you should code the case as resolved.  It is sometimes difficult to establish contact with complainants after their concerns have been addressed and resolved.

B. Not resolved (NR):  The problem identified by the investigation has not been corrected, and no change has occurred.

For example, a family member reports that her mother, a nursing home resident, is very argumentative and the staff does not like dealing with her behavior.  You work with the resident, family and staff on approaches to lessening confrontations and dealing with confrontations that continue to occur.  None of the approaches has any impact and there is no change.  The complaint is not resolved.

C.  Explained (E):  The findings do not indicate a change is required.  The complaint may have resulted from misunderstandings, lack of information, or unrealistic expectations.  The complainant received an explanation.

For example, a complainant says everyone else at the facility gets cake except her mother.  You discover that mother is a diabetic and has a doctor's order for "no sweets".  Mother is not disturbed about not getting cake.  The circumstances are explained to the complainant.

Complaints should also be treated as explained if the concern does not violate a law and you are unable to obtain action desired by the complainant.  For example, a complainant tells you that her father's nursing home is not air conditioned.  You explain that neither Michigan nor federal law require the home to be air conditioned but agree to work with the facility's family council to seek air conditioning.  The facility refuses to install air conditioning but is meeting guidelines regarding ventilation/hydration.  The complaint is considered explained.

Similarly, the failure of Medicaid and Medicare to pay for a specific bed to be held during hospitalization is "explained" that the law is inadequate.  All complaints which are "not justified" are "explained" if those findings are communicated to the complainant.

D.  Discontinued (D)/Withdrawn (W):  Complaint is discontinued by request of complainant or by the LTC Ombudsman Program because of complainant's failure to take needed action (e.g., sign release forms, file formal complaint).

A complaint is treated as discontinued if the complainant indicates no change or improvement has taken place but affirmatively states that he/she does not want further action taken.

When there is a change in circumstances (e.g., the resident dies, moves, health needs change) and the problem no longer exists, you should treat the complaint as discontinued if there was no progress in resolving the concern prior to the change in circumstances.  Likewise, if you lose contact with a complainant (e.g., complainant does not respond to telephone calls, follow-up letters), consider the case discontinued if the complainant indicated that no progress had been made in resolving the problem at the time of your last contact.  

For example, you receive a call from an anonymous person who claims that the food at a certain nursing home is terrible.  The caller will not give you information about how to get back in touch with her.  You visit the facility twice at meal times and find the food to be acceptable.  The complainant does not call again.  After one month without contact from the caller, the complaint is closed as discontinued.

If you were able to communicate these findings to the complainant the resolution status would be "explained."


SHARING INFORMATION WITH OTHER STAFFtc \l1 "SHARING INFORMATION WITH OTHER STAFF
Through your efforts to advocate for residents, you will obtain a great deal of information that is immensely valuable to your co-worker.  Knowledge you will obtain includes information on—

*
Trends within a particular chain

*
Innovative programs developed by long-term care facilities

*
What doesn't work; who doesn't work

*
Useful community contacts

*
Other resources

*
Helpful interpretations of laws, rules and policies

So that your co-workers are not forced to continually re-invent the wheel, it is important that you share your knowledge and findings.

This can be done in a variety of ways.  Information can be shared at local and statewide staff meetings: resource materials or sample cases can be circulated; issue papers can be written describing "best practices" for handling particular problems; informal discussions can be held with other staff who can benefit from your knowledge; information can be included in the "Grapevine".  In the long run, sharing your knowledge will help save time, increase respect from your co-workers, and enable the program to operate more effectively.
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