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I. Introduction ▪ Between 1997 and 2000, the Michigan Department of Consumer and Industry Services (MDCIS) issued notice of emergency license revocation to seven nursing homes, thus forcing the closure of the facilities and the immediate relocation of hundreds of residents.  During the same period, MDCIS identified 10 other nursing homes it considered to be at serious risk of closure but which were able to come back into compliance with state and federal requirements and therefore remained open.  This study seeks to analyze why some of these similarly troubled homes survived while others failed, what information would have been most useful to regulators in identifying earlier the facilities at greatest risk of closure, and what barriers existed to ensuring regulators have the best information and procedures to protect residents of seriously substandard facilities and prevent unnecessary closures.

II.
Methodology 

 
A.
Homes that were forced to close between 1997 and 2000 were identified.

B. 
A control group of 10 troubled homes was selected; control facilities were all those required by MDCIS between 1997 and 2000 to hire a temporary manager through Michigan’s Collaborative Remediation Project because their deficiencies were severe enough to put them at risk of closure.

C.
Thousands of pages of documents were reviewed including complaint and annual surveys, data compilations provided by MDCIS, correspondence, and MDCIS policies and publications.  Interviews were conducted with key state and federal regulators, ombudsman staff, and Michigan Public Health Institute Staff who served as “remediators” in the Collaborative Remediation Project.

I. For each facility, the study analyzed factors including facility size and ownership, financial status, physical plant condition, staffing, residents’ source of payment, legal interventions, and the intermediate sanctions and remediation efforts utilized. 

III. 
Federal and State Efforts to Identify and Intervene in the Most Troubled Homes

A.  
Both federal and state regulators created predictive tools to identify the most troubled and vulnerable homes and to provide additional oversight and intervention in those facilities.  These tools only haphazardly identified facilities at greatest risk of closure.  None of the tools took into consideration factors outside of the facility’s licensing history such as its financial status and information on those external factors was not consistently available to regulatory staff. 

B. 
The federal “poor performer” designation bars facilities meeting the definition from having an opportunity to correct deficiencies before enforcement action is taken, but none of the homes that closed were designated as poor performers at the time of closure. 

C. 
HCFA also requires states to designate two “special focus facilities” from a list of four facilities. These facilities have particularly high numbers of serious citations and substantiated complaints and must be surveyed once every six months. Homes designated as special focus facilities often remain on the list for a very long time because they fail to meet the stringent criteria to be removed from the list. Both a home that closed and a facility that survived after the appointment of a temporary manager were selected as special focus facilities.  Thus, while this tool did flag two extremely troubled facilities, it was too narrow to identify all homes at great risk of closure and too inflexible to be adjusted if other facilities eventually appeared to be at greater risk than the long-standing special focus facility.  

D.  
MDCIS created its own performance scores for facilities based on survey results, complaint histories, terminations, and the number of revisits required for a facility to achieve compliance. MDCIS compares performance scores for every facility that has an annual survey performed each quarter and identifies the average score for those facilities.  Homes with score more than one standard deviation from the average score are flagged as troubled facilities.  The results are used to determine appropriate sanctions whenever the high scoring facility is next surveyed.  The tool generally identifies facilities as needing early intervention when their crises are most apparent but often does not give regulators sufficient indication of homes likely to deteriorate in time to take effective preventive measures. 

E. 
MDCIS collaborated with the Michigan Public Health Institute (MPHI) to create the Collaborative Remediation Project to “assist long term care providers in the achievement and maintenance of compliance with licensure and certification requirements.”  MPHI developed a list of dozens of trained “consultant-remediators,” many of whom were former surveyors and licensed nurses and nursing home administrators.  When MDCIS identified a facility in trouble, it often chose to refer the facility for remediation instead of imposing other enforcement remedies.  Remediators would then enter into a contract with the facility to provide directed in-service trainings, coordinate a directed plan of correction, or serve as clinical advisors or temporary managers.  MDCIS was heavily invested in the Collaborative Remediation Project and dramatically reduced the number of civil monetary penalties it imposed in favor of remediation options.  

IV. 
Analysis of Key Facility Characteristics

A. 
Facility Size and Ownership ▪ All the homes in the study were for profit facilities.  Homes that closed tended to be smaller than homes that survived.  The average size of facilities that closed was fewer than 100 beds; the average size of facilities that survived approached 150 beds.  None of the homes that closed was part of a large multi-home chain and none of them was sold during its crisis.  Several of the homes that survived were owned by large chains and several were sold at key times in their licensing struggles.

B. 
Financial Status ▪ Six of the seven facilities that closed demonstrated unmistakable, sometimes overwhelming, evidence of financial instability.  Among the control group homes, only three had clear evidence of financial distress and MDCIS records revealed no evidence of financial problems in half of the homes.  Examples of clear financial distress included facilities in bankruptcy as well as facilities that were unable to pay staff; utility companies; ambulance companies; pool staff agencies; and vendors of food, pharmaceuticals, nursing supplies, and laboratory services.  

C.  
Environmental and Physical Plant Problems ▪ All of the homes that closed were cited for repeated, significant physical plant and/or, at the very least, striking environmental problems.  In two of the facilities, the physical plant deficiencies ( a rotting roof so compromised it could have blown off in a storm and an electrical system creating imminent risk of fire -- ultimately necessitated the evacuation of the building. Only 2 of the ten control homes had extensive physical plant or environmental problems although many were cited for negligent maintenance and distressing living conditions.   The striking extent of the physical plant problems in the homes that closed was likely tied to their on-going economic strain. The absence of these issues in many of the control homes may have been due to those facilities’ greater financial ability to address physical plant problems before they became crises.  

D. 
Legal Interventions ▪ Facilities in the study had a variety of legal options to respond to enforcement efforts including using the Informal Deficiency Dispute Resolution (IDDR) process, having attorneys make informal contacts with regulators, and filing litigation.  However, three of the homes that closed appeared not to have utilized any of these strategies in responding to their licensing difficulties.  The remaining four homes engaged in limited IDDR appeals or very circumscribed legal efforts.  Almost all of the homes that survived pursued some of their legal remedies and two facilities were particularly aggressive challenging enforcement efforts. It is possible that the homes that failed to undertake any legal action simply could not afford to do so.  However, it is not clear that the more aggressive strategies pursued by the control group homes played a significant role in their survival.

E. 
Staffing ▪ All of the homes that closed were cited for inadequate staffing.  A majority, but not all, of the control group homes also received citations for insufficient staff.  However, a higher percentage of homes that closed self-reported staffing above the statewide average than did homes that survived.  These reports, if accurate, may have resulting from bans on admissions or other factors that caused a reduction in resident census and thus a temporary increase in the staff/resident ratio.  Front-line staff turn-over in homes that failed did not seem to be particularly high although long-standing staff may have demonstrated long-standing incompetence.   All of the homes experienced high turn-over in their administrative staff including a facility that had 13 directors of nursing in 5 years and a facility that had 11 administrators during the same period.

F. 
Repeat Serious Violations ▪ All of the facilities had numerous serious citations.  In no case did one egregious violation or isolated incident lead to the facility’s difficulties.  A very substantial number of the violations related to poor quality of care, inadequate resident assessments, dietary deficiencies, administrative failures, and environmental problems.  Some of the detailed descriptions of the circumstances leading to the issuance of the citation were exceedingly gruesome or heartbreakingly sad.   

G. 
Intermediate Sanctions and Remediation Efforts ▪ All of the facilities were subjected to a dizzying array of intermediate sanctions.  Many of the facilities received services from the Collaborative Remediation Project.  Temporary managers were assigned to some of the facilities that closed as well as to all of the ones that survived, but the length of the appointment, the degree of cooperation of the owners, the extent of the remediators’ efforts, and the actual authority of the temporary managers all varied significantly. Further study is required to determine the efficacy of the temporary managers in initiating long-standing improvements in the homes that survived.

V. 
Recommendations
A. 
Regulators must track a broader array of information on all facilities to identify risks, determine appropriate interventions, and protect residents ▪ Periodic viability studies should be performed on every problematic facility that address a wide variety of factors including financial stability, size and ownership, physical plant condition, and other factors.  Depending on regulators’ concerns about specific facility weaknesses, individuals with diverse expertise such as financial analysts or architects can be asked to contribute to the facility’s viability profiles.  The completed viability profile should paint a detailed picture of the facility and highlight where there is the greatest potential for problems in the future.

B.  
Regulators must develop more useful predictive tools that take into account a much broader array of factors than current tools ▪ Current tools used by state and federal regulators to identify homes requiring additional scrutiny and swift intervention focus on too narrow a range of factors and are unreliable and slow in predicting which homes are at greatest risk of closure.  While periodic viability studies can paint a general picture of all facilities, predictive tools using information gathered from the viability profiles as well as surveys and other sources can identify facilities on an on-going basis that require immediate investigation or intervention. Factors that must be included in the predictive tools include long standing physical plant problems, failure to pay vendors or staff, shortages of supplies or food, and staffing issues.

C. 
Further study is required to determine the role and effectiveness of the Collaborative Remediation Project and how early intervention efforts can protect residents and reduce the necessity of closures ▪ The Collaborative Remediation Project appears to be unique among states and may serve as a useful demonstration project regarding the use of temporary managers.  Further investigation is required to determine the long-term effects of remediation on troubled facilities. However, the results of this study and common sense suggest that the earlier the facility difficulties are identified, the better chance temporary managers have of pulling the facility through a crisis.  Moreover, temporary managers and other remediators must be able to address a broad range of issues and may need to bring in consultants with skills in accounting, engineering, and other areas to supplement their own knowledge of nursing home operations and clinical practices.

D. 
In case of facilities’ financial collapse, funding must be available to hire temporary managers if they are determined effective, provide emergency supplies to residents, and ensure residents do not suffer ▪ Facilities in financial crises put residents in enormous peril, sometimes over a period of many months.  As long as a nursing facility remains open, however, residents must be protected and funds must be available to meet their needs.  Oversight and, if necessary, funding must be available as soon as the facility’s financial situation begins to affect residents’ lives and quality of care. Repayment can be sought from the facility at a later date or reimbursement due to the facility can be withheld.   During the period in which government funding is necessary to provide for the residents’ safety and the continued operation of the facility, negotiations can take place with the goal of selling the facility or, as a last resort, of closing it with a careful plan for the relocation of the residents.

E. 
Additional exploration is needed to determine what role state and federal regulators can play in facilitating changes in ownership of troubled facilities ▪ While it is almost always preferable to bring in new, more competent or financially sound owners than to close facilities, regulators tend to have very limited involvement in changes of ownership.  However, regulators could take both formal and informal action to facilitate advantageous sales of facilities including strongly encouraging poor providers to sell, gathering and sharing information with potential buyers and sellers, and assuring potential purchasers of the Department’s cooperation.  In addition, further effort is required to develop a receivership statute that could be used to transfer ownership and control of the facility before the license revocation process is complete and while a facility can still be saved. 

F. 
If closure and resident relocation cannot be avoided, residents require far greater protection ▪ In cases in which the state orders facility closures, it has an obligation to assure that the resultant transfers are the first step toward better protection of residents rather than exacerbating any trauma the residents may already have suffered.  Despite the existence of a state inter-agency protocol for nursing home closures, the actual transfers of residents in homes that closed were still highly problematic.  An atmosphere of fear, anger, confusion and panic pervaded many facilities as news of the relocation spread.  Families had limited information about other options and many residents were transferred to other substandard facilities, sometimes without their belongings, medications, funds, or medical records.  Future relocations must be carried out with a carefully crafted plan, clear information for families and residents, a reasonable time line that focuses on resident needs, significant staff resources including those with knowledge of the residents and other long term care options, a careful assessment of each resident and the creation of individualized discharge plans, and prompt and on-going follow-up with residents after transfer.

VI.
Conclusion ▪ The Nursing Home Reform Law requires regulators to have an intense focus on resident outcomes.  While it is entirely appropriate and exceedingly important that surveyors concentrate on the quality of residents’ care and lives, the survey and enforcement system’s primary focus on these factors results in regulators virtually ignoring or only haphazardly and belatedly addressing external factors, beyond the residents’ documented experiences, that have a dramatic impact on the viability of the facility.  While this study evaluates a very small sample of homes in only one state, it suggests that certain factors, most obviously the facility’s financial situation, are highly correlated to the facility’s ability to survive and the likelihood that the facility will harm residents.  Only if regulators have access to information about facilities’ financial status and other factors that affect viability can they develop appropriate procedures for additional oversight of and prompt intervention in vulnerable facilities. And only when regulators are more skilled at promptly identifying facilities at real risk will they be able to protect residents and avoid the unnecessary closures of those facilities.
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